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STATEMENT OF ISSUES* 


1. Whether the criminal division of the 


District of 


Columbia Court of General Sessions has ancillary powers to 


effectuate its judgments. 
2. Whether the criminal division of the 

Court has ancillary power to restrain officials 

records of cases pending before the court. 


3. 


compelled to initiate a new civil action in the 


General Sessions 


from misusing: 


Whether a criminal defendant who is exonerated is 


United States 


District Court to prevent the Government from unlawfully dis- 
| 


seminating the record of his arrest, rather than asking the 


General Sessions Court before which the criminal case is pending 


to order the Government netto disseminate the record, 


4. 
are binding on those officers and agents of the 
lumbia who have notice of the proceeding and of 


5. Whether a criminal defendant against 


| : 
Whether orders issued against the District of Columbia 


District of Co- 
the orders, 


whom a charge 


is dismissed has a right to a protective order against the trans- 


mittal of the record of his arrest to unauthorized sources. 


* Pursuant to Rule 0(d) of the Rules of this Court, it 


is noted that this case was before a 3-judge 
this Court on the Petitions for Allowance of 


panel of 
Appeal 


from the District of Columbia Court of Appeals, the 
granting of which is the basis of the present appeal. 


cove 
STATEMENT OF THE CASE 

Proceedin;.s Below 

This is an appeal from an order of the District of Colun- 
bia Court of A:peals directing a Judge of the District of Colun- 
bia Court of General Sessions to vacate an order prohibiting 
the Government of the District of Columbia from disseminating: a 
record of an arrest of Aprellant Morrow (R. 92; 243 A.2d $01), 

Tke order and opinion of the District of Columbia Covrt of 
Appeals were issuec on July 8, 1958 (R2..%2), upon the petition 
of the District of Columbia for a writ of mandamus (R, ee 
Separate appeals l.erein are brought by both the Honorable Harry 
T. Alexander, the Judge against whom mandamus was issued, ge) 
Don Morrow, wnose arrest record is the subject of this case. 
Judge flexander and Morrow filed separate petitions for allow- 


ance of appeal to this Court. On August 27, 1968, on the motion 


of the District of Columbia, the two cases were consolidated, 


On October 3, 1958, this Court granted both petitions for allow- 


ance of appeal. This is the brief of Appellant Morrov. 


1/ “R" indicates references to the record prepared by the 
District of Columbia Court of Appeals; "GS" will indi- 
cate references to the record prepared by the Pistrict 
of Columbia Court of General Sessions. An appendix was 
waived by order of this Court, and record references are 
made pursvant to Rule 28(e) of the Federal Rules of 
Appellate Procecure. 


Morrow was permitted to intervene in the proceedings 
before the District of Columbia Court of Appeals (R. 24). 


Statement of Facts 
Appellant Morrow was brought before the District of 
Columbia Court of General Sessions, the Honorable Harry T. 
Alexander, on September 25, 1957, on a charge of disorderly 
conduct. The charge was dismissed, and Morrow's counsel im- 
mediately moved for an order to protect Morrow from the uarmful 


effects of the District of Columbia's practice oe distributing 


records of arrests to government agencies and td certain priv- 
3/ 
ileged private companies (GS 78). Judge Alexander granted 


this request, and subsecvently issued a written order restrain~ 
| 
| 


ing the District Government and its officers, agents, and en- 


ployees from distributing the record of Morrew's arrest in the 
| 


case before the court. (GS 2-3). | 
| 

The record indicates that at the time En avest tsa the 

Police Department rovtinely distributed over 3, 500 arrest re- 


cords a week to government agencies, individuals requesting 
4/ 
their own records, and “other agencies.” The "other agencies" 


3/ The disorderly conduct charge was based on the alleged use 
of curse words in public, in violation of D.C. Code §22-11i07. 
The charge was dismissed on the ground that ‘the prosecution 
was erroneously brought by the Corporation Counsel instead of 
the United States Attorney. See District 3 Columbia v, — 
Grimes, __ App. D.C. __,__F.2d__(No.21,555,March 28, 1958). 
This data is contained at page 20 of a report which was made 
a part of the record in these proceedings by the District ‘of 
Columbia, and appears as Appendix B to the District’ s motion 
in the trial court for amendment of the covrt's order (GS 15- 
20). The document is entitled "Report of the Committee to 
Investigate the Effect of Police Arrest Records on Employment 
Opportunities in the District of Columbia," (hereinafter cited 
as "Duncan report"), This report was prepared for the District 
Government by a special committee of which the chairman was thre 
Corporation Counsel of the District of Columbia, 

: ; | 


=~ = 
to which arrest records were distributed on request were 50 
private companies not authorized by law to obtain arrest re- 
cords (GS 222-228; Lefendant's Exhibit 18 at GS 59°). Tue 
record also contains evidence that the distribution of arrest 
records has severely adverse economic effects on the subjects 
of the records (See Duncan report, cited at note 4, supra, at 
pages 3-8, 9-10, 13, 14). The adverse effects of such cissem- 
ination of the arrest records are aggravated by the fact that 
the records frequently ail to show that the defendant iuas been 
exonerated, or they erroneously state that he has conceded 
guilt (GS 182). = 

Immediately following the issuance of the order restrain- 
ing the dissemination of the arrest record, counsel for Morrow 
requested all concerned officers and agents to take steps to 
insure compliance with the order. In addition to the notice 


given to the District of Columbia through the presence in court 


of the Assistant Corporation Counsel (GS 50), express notice of 


the order was given on September 26, 1957, to the Corporation 
Counsel and to the Chief of Police (GS 4-5). On October 4, 19567, 
about one week later, another request for assurance as to com- 
rliance with the order was sent by counsel for Morrow to 

5/ The Police Department reported that in over 200,000 cases 


the disposition is not recorded in the arrest records 
(Defendant's Exhibit 5, at GS 283). 


the Corporation Counsel's office. (GS 5). On October 19, 1957, 


tne Office of Corporation Counsel requested tic Chief of Police 
| 


to comply with the covrt's order. 


On Octobe:: 25, 1:57, tiie District of Columbia recuested 
| 


tiwat Judge Alexander redvce lis verbal order of September 25th: 


to writing, and, on October 25, 1657, the order was issued in 
x | 


| 
| 
On November 30, 1657, the District of Coltmbia filed a 
| 


motion with Judge Alexander tuat iis order be amended to permit 
: 


written form (GS 2-2). 


distribution of ti:e record of Morrow's arrest to the ¥.5.1. 
(G3 15). Up to that point, the District Government had failed 
to give Morrow satisfactory assurance of compliance witi. the ; 
order restraining Cissemination of the arrest recorde There- 
upon, on December 5, 1957, Morrow filed a memorandum in opro- 


| 
sition to the Govermaent's motion to amend the order (GS 21-24), 


| 
and a motion asking tke court to oxder tie Government to pre- 


sent evidence of its compliance with tue court's order restrain- 
ing dissemination of the record of iorrow's arrest. (GS 25). 

On January 1°, 1998, Judge Alexander heard argument on 
these respective motions. During tw.e argument, the court in-- 
quired as to whether the Government had complied with the order 
restricting Morrow's cecord. ue Assistant Corporation Counsel 


stated that he could not say wkether or not there kad been 


coupliance (GS i0S). Te covrt dente? ti.e Government's motion 
to amend the order, and ordered a :.earing to determine whether 
tne Government) 1:a7 cowpliec wit:. tee cort's order. (G3 i~B). 
In addition, tie covrt sranted Morrow's motion for tie issuance 
of 2 subpoena dices tecvin directed to Instector J. J. Mcéulifie, 
Director of t:.e Coumurications Division o£ tre Police Dezact:-: 
ment, xeauiring t::e croduction of ali documents relevant to 

the Police Department's waintenance and distribution of arrest 
records. (GS 1~B, 32-34, 110). 

Or. January 32, 1£5€, the hearing to determine whether 
the Government) i:ad comolied with tiie court's order restraining 
dissemination of forrow's arrest record commenced. At that 
hearing, Morrow's counsel first sovg.t to establish the Police 
Department's normal system Zor the processing of arrest records, 
as a foundation to determine whetiiex, in tie absence of special 
measures to restrict an arrest record, t::e record would be dis- 
seminatec or made available co governmental and private 

Ay 
agencies. (G3S\130, et sec.) |= Inspector McAuliffe brougi.t 
witi. nim about 359 pases of materials concerning tiie Police 
Department's maintenance and distribution of arrest records, 
and these were admitted in evidence as Defendant's Exhibits 


1 to 25 (GS 254-505). 


3/ As indicated at pp.1¢-20, infra, tie testimony and docv- 
ments presented by Inspector McAuliffe substantiated tiis 
very point, 


Despite tre fact that Judge Alerander's order hed 
prouibited the Governuent ‘from dist=ibuting, coumunicating , 
| 
transwitting, or otherwise mal:ing aveilabie™ tiie recor? of 


| 
Morrow's arrest (emprasis added), Ins-ector Mcfvjliffe testi- 
fied that the record was left in an ‘oven file’ 
: A = | 
number of personnel, inclvding an ¥.3.I. agent, bad access 
| 


(GS 164). wien asked wiether the a ent covld i:ave obtaine? 
| 
| 

Morrow's record and sent it to tue F.B.I., contrary to the 


Beg 


court's order, Inspector Me/uliffe 

"Its a matter o*% conjecture ... Any cler xy could 

nave, if you want to rut it thet way. I don't 

have the autiority to answex your auestion." (Ibid). 
| 


He also testitied: 


"They have an FBI agent to work “aily at [tle 
Criminal Recor“s, who gets the information. 
> o 1 


So, it's technically not a transmittal. That 
is the answer, Sir." (GS 1l27). 


After several .::ours, the hearing vas recessed to re- 
sume on February 2, 1/50, at 2:00 p.m. At that point, the 
Government, which in fous months sac taken no action to seek 
review of the court's orjer of September 25, 1957, immediately 
filed in the District of Columbia Covrt of nopeaiis a petition 
for mandamus and also sought an imaediate restraining order.. 


On February 1, 1958, without a nearing and without a showing 


or allegation of irreperable harm to the Government, tre court 
below issued a restraining order against any SEYEECE action by 
Judge Alexander pending the outcome of the mandauus proceeding. 


(R. 23). | 


On July S, 195¢€, the District of Columbia Court of 
Appeals ruled tliat Judge Alexandex had no jurisdiction to 
issue tie order restricting Morrow's record. The court held 
that: 

"fle know of no equitabl2 jurisdiction pos- 

sesse’ by the criminal division of the court 

[of Generali Sessions? ancillary toits juris- 

diction over criminal offenses which by statute 
it is empowerec to hear and determine." (R. 62, 

slip opinion, p. 4; 243 A.2¢ at $04). 

The couct also held ti:at the Court of General Sessions had 
no jurisdiction over ti.e Ciief of Police and that he was 
therefore not bound to obey the ordez of the court. (R. $2, 
slip opinion, p. 5; 243 A.2d at 904-05). 

On October 3, 1658, this Court sranted the petitions 


of boti: Morrow and Judse Alexander to be permitted to apveal 


from the judgment of the court below. 


SUMARY OF ARGUMENT 
The court below did not cite any cases or other authority 


to support its conclusions that: (1) the criminal division of 


the General Sessions Court t:as no ancillary jurisdiction; and 


(2) the officers and agents of tr.e District of Columbia are not 
bound to obey court orders of which they have notice in cases 
in which the District of Columbia is a party. Every decision 
that has ever considered the point has held that all courts, 


including courts of limited jurisdiction and including criminal 


courts, nave ancillary power to support and enforce their 
| 
judgments and to rendex complete relief in cases pending 


before them. Decisions of this Court and tie United States 


a] 


District Court uave !.el¢ that a party litigant in| the General 


Sessions Court st:oul4 obtain ancillary relief in tiat court 


rather than instituting a new action in the United States 
District Court. 

The District of Columbia is a municipal corporation, and 
its officers and agents are bound by court orders| of which they 
have notice in actions in which the Tistrict Government is a 
pacty. 

At the time of tiie order restricting the dissemination 


of Appellant Morrow's arrest record it was the practice of the 
| 
District of Columbia, througi: its agency, tne Metropolitan 


- = a ao , - | 
Police Department, ‘idely to disseminate records of arrest. 
Tis practice was in violation of law and constitvted an un- 


lawful violation of the right of privacy of persons who had 
| 


been arrested and exoneratec, Tlie judgement of the trial court 


in the criminal case before it was to dismiss the charge and.thus 


to exonerate the defendant. To effectuate that judgment of ex- 
oneration, and to render complete relief, the court Lad ancillary 
jurisdiction to order ti:e District of Columbia to abstain from 


| 
| : 


the vse of a record connected with that proceeding in such a 
] 


manner as to render harm to, and thus punish, the defendant, in 


contravention of the court's judgment. 


= $0) 

ARGUMENT 
THE GENERAL SESSIONS COURT, LIKE EVERY OTHER 
COURT, HAS ANCILLARY EQUITABLE PO™ERS TO EN- 
FORCE ITS JUDGMENTS AND TO RENDER COMPLETE 
DISPOSITION IN CASES WITHIN ITS JURISDICTION. 


(R. 1-7, 8-9, 11-12, 77-82, 923 
GS 15-17, 21-24, 25-29, 75-78) 


The court below did not question Morrow's assertion 
that the District Government's practice of disseminating ar- 
rest records is unlawful and in violation of the subjects' 
rights. In fact, the District of Columbia conceded "the in- 
firmities of the previous policy of dissemination of arrest 
records." (GS 17). And the court below acknowledged the line 
of cases, including recent federal decisions, involving pro- 


tective orders against the wrongful dissemination of arrest 
Ti 


records. 

The court below neld that the criminal court before 
which a defendant appears, and which exonerates him of impli- 
cation in the crime, has no ancillary jurisdiction to prevent 
the officials involved in the proceedings against him from 
taking extra-legal steps to punish him in violation of the 
court's order discharging the defendant. 


This decision, for which the court did not cite any 


authority, is unique in several respects. First, it is the 


7/ See pp. 26-28 , infra. 


— Tl < | 


only decision that has ever held that a court of limited 


jurisdiction has no ancillary jurisdiction. Second, it runs 


: | t 
directly counter to a line of decisions of this Court and the’ 


United States District Court holding that a party involved in 


a proceeding in tire General Sessions Court should seek ancillary 


relief in that Court rather than initiating a new proceeding in 


the United States District Court. 

Tne court below stated "we know of no eqiitable jurisdic- 
tion possessed by the criminal division of the court ancillary 
to its jurisdiction." (R. 92, slip op., p. 4; 243 A.2d at $04). 
Tie court states that its earlier decision in Brown v. Greenwich 
Lounge, Inc., 225 A.2d 656 (D.C. App. 1957), holding that the 
General Sessions Court has ancillary jurisdiction in aid of its 
EEA eee eaiecionttertendedoniyncorchettciyiludivi= 
sion" of the court. However, there was no such Limiting language 
in the Brown case, and there is no rational basi for such a 
limitation. 

Every court, including a criminal court, must have 


ancillary jurisdiction to render complete relief in the matters 


before it. Such is the universal rule, followed by dozens of 


cases covering most jurisdictions. The rule is best summarized 


in 21 C.J.S., Courts, Section 88, at ps 135 (1940): 
| 


= TAS 


"A grant of jurisdiction, in the absence of pro- 
hibitive legislation, implies the necessary and 
usual incidental powers essential to effectuate 
it, and, subject to existing laws...every regu- 
larly constituted court las power to do all things 
that are reasonably necessary for the administra- 
tion of justice within the scope of its jurisdic~ 
tion, and for the enforcement of its judgments 

and mandates." 


See, also, State ex rel. Ellis v. Board of Deputy State 
Supervisors, 70 Obio 341, 71 N.E. 717, 718 (1904); 


Glen Falls Indemnity Co. v. United States, 225 F. 2d 


370, 373 (9th Cir. 1955) ("a grant of jurisdiction over parti- 


cular subject matter includes the power to adjudicate all mat- 


ters ancillary to the particular subject matter"). 

This principle applies no less to criminal proceedings 
than it does to civil proceedings, In Sheppard v. Maxwell, 
384 U.S, 333,363 (1955), the Supreme Court euphasized: 

"The courts must take such steps by rule or 

regulation that will protect their processes 

from prejudicial outside interferences. Nei- 

ther prosecutors, counsel for defense, the 

accused, witnesses, court staff nor enforce- 

ment officers coming under the jurisdiction 

of the court should be permitted to frustrate 

its function." 

Of course, there the Court was speaking of a court's 
inherent power to restrict parties, including the police 


officials of the government porsecuting the action, from 


public statements which will impede a fair trial, But the 


principle extends to other actions which would frustrate the 
| 


function of a criminal court. For example, it has been recog- 
nized that courts have special responsibilities ‘and powers 
| 


ancillary to their definec jurisdiction wken it comes to re- 


| 
cords in connection with the proceedings before |the court. 


In Barnard v. Dunham, 191 Mich. 557, 15S N.W. 202 (1915), the 
Supreme Court of Michigan denied a petition for mandamus and 
upheld an order of a criminal court directing the government 
to return records seized from the defendant in connection with 


| 
a criminal pooceeding before the court: 

"[The court] iias the inherent right to take 
cognizance of and pass upon questions in- 
volving an alleged unreasonable and unlawful 
exercise of authority in a case pending be- 
fore it and under its general control." 
(158 N.W. at 204). 


See, also, People v. Jakira, 118 Misc. 303, 193 N.Y. Supp. 307 


(N.Y. County Court of General Sessions 1922), where a criminal 


court ordered the Police Commissioner to return property seized 
Z 


in an unlawful search. See, also, People v. Manesek, 33 Misc. 
8/ 
2d 832, 834, 225 N.Y.S. 2d 673, 676 (1951). i 


8/ See, also, D.C. Court of General Sessions, Criminal Rule: 28 
(e). Cf£., Wise v. Henkel, 220 U.S. 556, 558 (1911). The 
court below sou; sought to to rationalize the power of the criminal 
division of the General Sessions Court to order the return 
of a defendant's property, by characterizing it as “property 
«ee deposited with or produced in court." (Ry 92, slip op., 
p. 5, note 10). However, ‘seized property is|/not necessarily 
produced in court, and is generally not deposited with the 
court, but is kept by the Police Department property custo- 
dian. See Manual of the Metropolitan Police Department, 
Chapter XVIII, Sec. 11, at p. 90 (Rev. ed, 1967). 


The effect of the decision of the court below is to 
throw into coubt the power of the criminal division of the 
General Sessions court to order property returned to criminal, 
defendants, to ‘call up” prisoners in cases pending before the 
court, and to issue other orders protecting criminal defendants 
in cases before the court. In the future, the decision below. 
seems to say, such persons must institute independent injunc- 
tion actions in the United States District Court. 

Such a "splitting" of matters directly connected with 
criminal proceedings before the General Sessions Court kas been 
expressly rejected in analagous circumstances. In Paley v. 
Solomon, 5¢ F. Supp. 887 (D.D.C. 1945), and in Encyclopedia 
Britannica v. Jones, 101 F. Supp. 521 (D.D.C. 1951), the United 
States District Court for the District of Columbia expressly 
refused to assist parties in effectuating judgments of the 
General Sessions Court. The District Court stated that the 
"better practice" was for the parties to pursue their remedies 
in the court where the principle case originated (59 F. Supp. 
at 890). More recently, in Den v. Den, 126 App. D.C. 152, 


375 F. 2d 328 (1957), this Court ruled that the District Court 


should abstain from issuing injunctions enforcing separation 


agreements obtained in the General Sessions Court. The Court 


held that the General Sessions Court should issue orders to 


- 15 - | 
| 
enforce its judgments, stating that it is undesirable to 


| 
litigate "in two separate forums over what in essence is a 


unitary problem." (375 F.2d at 330). | 


In the instant case, the General Sessions Court dis- 
missed the charge brouzit against Appellant omece (GS 75). 
Immediately, and before the court's judgment lad been entered 
on the jacket, Morrow in effect stated to the court that he 


was still in jeopardy of harm as a result of his jarrest be- 
cause of the unlawful practices of the District of Columbia 
in misrecording and in disseminating arrest records. (GS 75-78; 
see Morrow's Proposed Findings of Fact and Conclusions of Law, 
submitted to the trial court on January 19, 1968, R. 77-82). 
Morrow asked the court to protect him from actions by the 

| 


Government, in connection with the charge the court had dis- 


missed, which could render extremely harmful consequences to 


him despite the judicial exoneration. For the court to give 


practical effect to the judgment and to render complete re- 


lief in the case before it, the court had to have the power 


to prevent such actions by the Government. 


- 0G = 
II. COURT ORDERS DIRECTED TO THE DISTRICT OF 
COLUMBIA, A MUNICIPAL CORPORATION, ARE BIND- 
ING ON THE OFFICERS AND AGENTS OF THE CORPOR- 
ATION WHEN THEY HAVE NOTICE OF SUCH ORDERS 
(GS 2-3, 4-5, 53-7, 8, $, 10-11, 12-13, 25-29) 
The court below also held that the trial court did not 
have jurisdiction over the Chief of Police, despite the fact 
that the Police Department is intricately involved in all crin- 


inal proceedings and maintains the arrest and other records in 


connection with criminal proceedings. 


The court below cites no authority for this ruling, which 


is contrary to all authority on the subject. The District of 
Columbia is a municipal corporation. It may sue and be sued, 
and is subject to the same general rules of law in this regard 
as a private corporation. D.C. Code, Section 1-102 (1967 ed.); 
Randolph v. District of Columbia, 155 A.2d 686 (D.C. App. 1959); 
Metropolitan R. Co. v. District of Columbia, 132 U.S. 1 (1889). 
Injunctions against corporate parties to a litigation 
are binding on the corporation's officers, agents, and employees 
as Long as they have notice of the orders. Federal Rules of 
Civil Procedure, Rule 65(d); 7 Moore's Federal Practice, Section 
65.13, pp. 1570,'1572, 1675 (2d ed. 1955); 3 Barron & Holtzoff, 
Federal Practice and Procedure, Section 1437, p. 502 (1958 ed.); 
Baltimore & Ohio R. Co. v. Chicago River & Indiana R. Co., 170 
F.2d 654 (7th Cir. 1948), cert. denied, 336 U.S. 944 (1945). 
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The rules governing the obligations of a corporate 


litigant's officers, agents and employees to obey court orders 
of which they have notice also apply to municipal corporations. 
Town of Adel v. Woodall, 122 Ga. 535, 538, 50 S.E. 481, 482 
(1905). See, also, People v. Jakira, supra, and People Vv. 
Esposito, 11S Misc. 057, 370, 194 N.Y. Supp. 326, 330 (1922), 

in which criminal courts issued orders against pollice officials. 
The Commissioners of the District of Columbia are the 


officers of the corporation. D.C. Code, Section 1-103 (1957 ed.). 


The Chief of Police is the "agent of the Commissioners," subject 


to the "direction and control of the President of the Board of. 
Commissioners."' Organization Order No. 153, Parts ILA Tat ofA 

(Vol. 1, D.C. Code, p. 180). If the order in question was within 
the ancillary powers of the Court of General Sessions, the Chief 
of Police, who had express notice of the order (cs 4-5, 8, 9, 


10-11), was bound to obey it. 


III. APPELLANT IS ENTITLED TO AN ORDER PROTECTING 
HIM FROM THE GOVERNMENT'S UNLAWFUL PRACTICE 
OF DISSEMINATING RECORDS OF ARRESTS NOT RE- 
SULTING IN CONVICTIONS. 
(New acrest records rules and Duncan Commitee 
Report, immediately following GS 20; GS $5-$7, 
187, 194, 222-226, 283, 572, 5°°) 


A. At the Time of the Trial Court's Order, It 
Was the Practice of tie District of Columbia 


To Disseminate Arrest Records Freely. 


At tie time of tie court's order restricting the dis- 
semination of Morrow's arrest record in the instant case, 
it was the practice of the District of Columbia to disseminate 
arrest records widely to the public and to other governmental 
agencies. 

The extent of the Police Department's dissemination 
of arrest records was of sufficient concern that on December 1, 
1955, tne President of the Board of Commissioners of the Dis- 


trict of Columbia appointed a special committee to investigate 


the problem. Corporation Counsel Ciiarles Duncan was appointed 


chairman of the committee. On October 26, 1957, iir. Duncan's 


Committee presented a 28-page report to the Board of Comnis- 
9/ 
sioners. 


S/ The Duncan report was placed in the record by the 
District of Columbia. See note 4, supra. 
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oe 


In 1957, it kad been reported that the Pollice 


Department issued to individuals, applying for their 


| 
arrest records for employment purposes, the striking vol- 
10/ 


ume of 350 to 400 records every day of the week. | How- 
| 


ever, the Duncan Report revealed that the dissemination of 
arrest records from the Police Department's Central Criminal 
Records went far beyond that. The Duncan Report gave the 
following distribution of arrest records from the Central 
Criminal files in a single week (Duncan Report, Dp. 20): 


Federal Government 1,482 


District Government 583 


Other Agencies 554 

Individuals 1,048 
The above distribution totals 3,572 arrest records 

distributed in the test week, or a rate of over 190,000 

records a year, over 30,000 of them going to "Other Agencies." 
The recipients classified as “Other Agencies" were 


not fully known until the hearing below on January 30, 19628. 


Earlier, the International Association of Chiefs of Police 


10/ Statement of the Corporation Counsel, The Wa'shington 
Post, April 19, 1957, p. A-3. 


had reported that arrest records were made available to pri- 
vate investigative agencies, credit Seat companies and 
“oertain Local business organizations." ey The IACP Sasa 
sroved of this practice and recomended its Se 
On January 30, 1958, in response to questioning by 

counsel for Morrow, Inspector McAuliffe testified that the 
Police Department distributes arrest records, upon request, 
to a list of about 50 privileged private companies. (GS 222- 
228). The list of companies was admitted into evidence as 
Defendant's Exhibit 1é (GS 225, 59S). Inspector McAuliffe 


was uncertain as to who authorized distribution of arrest 


records to these companies or on what authority or basis such 
13/ 


distribution was authorized. (GS 223-224). 


International Association of Chiefs of Police, A Survey 
of the Metropolitan Police Department of Washington, D.C., 
p. 354 (April, 1955). 


Ibid. 


Apparently, even the Duncan Committee -- of which 
Inspector McAuliffe was a member ~-- was not in- 
formed of the privileged list of private companies 
receiving arrest records. The Duncan Report erro~ 
neously stated: "In general it has been the policy 
of the Police Department to restrict the release 

of composite records from Central Criminal files 

to the individuals to whom the records relate and 


to government agencies." (pp. 5-5). 
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The Duncan report details the adverse economic effects 
of arrest records on employment and promotion opportunities. 


(pp. 5-8, 9-10, 13, 14). For example, the Duncan Committee 


cites reports estimating that arrest records result in the 


exclusion of between 50% and 90% of the working males in 


| 
some areas of the City from between 25% and 50% off the jobs 


for which their skills qualify them (Duncan report, pe 7). 


It was also reported that, for employees of the Federal Gov- 
14/ | 
ernment , arrest records “have a continuing and substan- 


tial adverse effect upon employment and advancement oppor- 
15/ | 
tunities." (Duncan report, p. 13). 


14/ Police Department Form 738 provides sor the reporting 
of arrests of Federal employees to their employing 
agencies, regardless of the disposition of the case 
(see second unnumbered page following R. 75). 


In addition to the unauthorized dissemination of arrest 
records, dispositions are not recorded or are erroneously 
recorded on thousands of records (GS 182, 237; Defendant's 
Exhibits 5 [GS 283], 15 [GS 189, 572], 27, 28, 29, 31 
[GS 610-11, 514-21, 626-27]). Moreover, tiie International 
Association of Chiefs of Police reported, in 1965, that ~ 
the Police Department was lax in security precautions 
concerning its files: "Survey consultants were sur- 
prised to observe many persons searching and withdrawing 
records ... Unchallenged persons identified as repre- 
sentatives of newspaper agencies were observed in areas 
where records and fingerprint evidence were stored in 
unlocked cabinets." (IACP report, supra, note 11, at 

p. 331). 
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On November 2, 1967, acting upon the recommendations 
of the Duncan Committee, the Board of Commissioners of the 
District of Couumbia issued new rules governing the main- 
tenance and distribution of arrest records. These rules, 
effective February 1, 1958, prohibit dissemination of arrest 
records not resulting in convictions or forfeiture of colla-., 
teral, except to “Law enforcement agents ... for law enforce- 
ment purposes." Sd The new rules did not take effect until 
four months after Judge Alexander's order restricting Morrow's 
arrest record. Even under the new rules Morrow is not fully 
protected inasmuch as the rules would permit the record of 
his erroneous arrest for disorderly conduct to be transmitted 


17/ 
to the F.B.I. and all other law enforcement agencies. 


Moreover, despite the fact that the new rules define "law 
18/ 
enforcement agent" rather narrowly, the Corporation Counsel 


has in recent months interpreted the new rules to permit the 


Section 2 of new rules governing arrest records. 
These new rules, placed in the record by the District 
of Columbia, appear beginning with the third un- 
numbered page following GS 20. 


When the District Government moved, on November 30, 
1967, for an amendment of the order to permit distri- 
bution to the F.B.I. (GS 15), Judge Alexander asked 
what law enforcement purpose could be served by the 
F.B.1I.'s acquisition of the record of such an arrest. 
No answer was given (GS 95-97). 


See new rules, note 15, supra, Section 2. 


| 
transmittal of unexpurgated arrest records to the Depart- 
19/ | 


wents of Motor Vehicles and Public ‘:elfare. | 


Thuc, if Appellant Morrow is to be fully protected 
| 


from the possibility of adverse effects resulting from the 
| 
record of his arrest, Judge Alexander's order will have to 


be upheld. : 


B. The Dissemination of Arrest Records From 
the Central Criminal Records Files is 
Unauthorized and Unlawful. 
Congress requires the District of Columbia to main- 
tain two sets of arrest records, the precinct arrest books, 


and the compiled records in the Central Criminal Records 
files of the Metropolitan Police Department. DECE Code, 
20/ 


Sections 4-134 (4), 4-134a (1957 ed.). 


| 
The statutes require that the first set of records, 


the precinct arrest books, be open to the public for inspec- 
21/ 
tion. D.C. Code, Section 4-135, However, no such provi- 


| 
sion for public inspection is made respecting the arrest 
records in the Police Department's Central Criminal Records 


files. 


See Memorandum of July 11, 1958, attached hereto as 
Appendix A, 


These provisions are set out in Appendix B, attached 
hereto. 


See note 20, supra, 
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There is a sound basis for the distinction which 
Congress has made in authorizing and requiring public in- 
spection of the precinct arrest books but in not authorizing 


such inspection of records in the central files. It was the 


purpose of Congress, in providing for public inspection of the 


precinct arrest books, to guard against secret arrests and 
abuse of the arrest power. The House report accompanying the 
Act of Congress opening the precinct books to public inspection 
expressly stated: 

"It is felt that the keeping of such records 

and their availability to the public should 

be matters of law and not of administrative 

discretion, both for the protection of the 

public against secret arrests and to guard 

against the abuse in any way of the arrest 

power. " (H.R. No. 2332, 83rd Cong., 2d Sess.). 

Public availability of the precinct arrest books pro- 
vides protection against secret arrests and other abuses 
without imposing undue hardships on the persons whose names 
appear in those books. The reason for this is that there are 
14 police precincts and each book lists arrests chronologically 
for many years in the past. As a consequence, someone wishing 
to check the arrest record of an individual could not feasibly 
extract the information from the precinct arrest books without 
knowing specifically the precinct and approximate date of each 


22/ 
arrest. 


22/ See page 5 of the Duncan Report. 
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However, the Central Criminal Records files are dif- 
ferent in their nature and effect from the precinct books. 
The central files contain a compiled police record for every 
| 
individual ever arrested in the District of Cent age 
Thus, the central files, as to whici: Congress did not au- 


thorize public availability can render great harm) to any 


individual whose record is made available to the public. 


In the absence o£ statutory autiorization,| and in 
| 
view of the embarrassment and harm which the public disclo- 
sure of an arrest record can inflict, the disclosure of such 
records from the Central Criminal files is a violation of the 
. 


individual's right of privacy. Cf. Bernstein v. National 


Broadcasting Co., 129 F. Supp. 817 (D.D.C.), affirmed, 9 

App. D.C. 112,232 F. 2d 369 (D.C. Cir.), cert. dented, 352 U.S. 
24/ 

945 (1955); Downs v. Swann, 111 Md. 53, 73 ‘tl. 553 (1509). 


Thus, the District Government's policy, of making Central 


Criminal Records arrest files available to various public and 


private agencies was unauthorized by law and was an extremely 
harmful violation of the innocent subject's right of privacy, 
| : 
, 
23/ Duncan report, p. 4. 
| 
24/ On January 25, 1954, the Corporation Counsell issued 
an opinion concluding that an exonerated defendant ' s 
right of privacy prohibited the dissemination of arrest 
records where no convictions resulted. (This opinion 
appears in the record as Appendix 2 to the Memorandum 
(footnote continued) 


1 


| 
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C. The Covrts Are Empowered to Issue Protective 


Orders Against the Wrongful Dissemination of 
éxrest Records. 


EXTEeST WCCOLAS 0 

It has long been recognized that courts have the 
power to restrain the dissemination or to order the destruc- 
tion of arrest records where those records can cause unwar- 
ranted harm to an innocent party. 

In Itzkovitch v. Whitaker, 117 La. 708, 42 So. 226 
(1905), the covrt affirmed an order compelling the destruc- 
tion of plaintiff's photograpn, which the police maintained 
in a rogue's gallery. Ti:e court correctly noted that such a 


criminal record "would be a permanent proof of dishonesty" 


to many persons (42 So. at 229). See, also, Schulman v. 


Whitaker, 117 La. 704, 42 So. 227 (1906); State ex rel. 


Mavity v. Tyndall, 224 Ind. 364, 56 N.E. 2d 755 (1945), cert. 


denied, 333 U.S. 834 (1948). 


(footnote continued) 

of the National Capital Area Civil Liberties Union, Amicus 
Curiae, in District of Columbia v. Lacy, D.C. Gen. Sess., 

Crim. No. DC 34921-66, contained in the record immediately 
following GS 36). However, when Congress amended D.C. Code, 
Sec. 4-135, to open the precinct arrest books to the public, 

the Corporation Counsel issued a new opinion, dated June 6, 
1956, stating that Congress intended that the Central Criminal 
Records should also no longer be confidential (See Appendix 3, 
ibid). There was no basis whatever for the latter conclusion, 
As noted above, Congress opened the precinct arrest books as a 
protection against abuse of the arrest power. The precinct ar- 
rest books cannot effectively be used to check on an individual's 
arrest record. The Central Criminal Records, on the other hand, 
which Congress apparently chose not to include in the public tn- 
spection provisions of D.C. Code, Sec. 4-135, can be extremely 
harmful to the individual if made publicly available. 
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In State ex rel. Reed v. Harris, 34S Mo. 426, 153 
S.W. 2d 834 (1941), tiie court refused to issue mandamus to 
| 
prevent a trial court from entertaining a suit to expunge an 
| 
arrest record, Tie suit also involved an injunction to pre- 
vent the dissemination of tie arrest record to the F.B.1I. and 
| 
other law enforcement agencies. The court noted! that: 
"[T]here is a warked difference between making 
an adequate record of the identification of a 
person lawfully in custody ... and the dissem- 
ination of the photographs and fingerprints of 
an innocent person ..." (153 S.W. 2d at 837). 
The United States Government has itself recognized 


the necessity of restricting or destroying arrest records 


when they are wrongfully used to inflict harm or threatened 


harm on innocent persons. In United States v. McLeod, 355 F. 
2d 734 (5th Cir. 1957), the United States sought an injunc- 
tion in a federal district court to compel State officials, 
including police officials, court clerks, and judges, to 
expunge and destroy records of arrests and even of convic- 
tions. The United States Court of Appeals for the Fifth 
Circuit held that such relief was necessary to assure that 
the persons wrongfully arrested "are placed in the position 
in which they would have stood had the county not acted 
unlawfully." (385 F. 2d at 749). The concurring opinion of 


Judge Bell reiterates that "adequate relief necessitates ex- 


punging the arrests and/or convictions ...'(385 F. 2d at 753). 


~ gv «@ 


The Federal Government, too, lias been the subject 


of an order to expunge and destroy the record of an arrest. 


United States v. Kalish, 271 F. Supp. 65° (D. Puerto Rico 


1957). 


The court stated: 


"(wlhen an accused is acquitted of the crime 

or when he is discharged without conviction, 

no public good is accomplished by the retention 
of criminal identification records. On the 
other hand, a great imposition is placed upon 
the citizen. His privacy and personal dignity 
is invaded as long as the Justice Department 
retains ‘criminal’ identification records, 
‘criminal' arrests and fingerprints, and a 
rogue's gallery photograph.” 
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"IT]here is a threatened misuse of the records 
in this case. ... The preservation of these 
records constitutes an unwarranted attack upon 
his character and reputation and violates his 
right of privacy; it violates his dignity as 

a human being."’ (271 F. Supp. at 970). 


The United States Court of Appeals for the District 


of Columbia Circuit has stated that orders directed to the 


Police Department's records are appropriate if the adminis- 


tration of justice requires suck orders. In Mackey v. United 


States, 351 F. 2d 794, 795 (D.C. Cir. 1965), the Court stated; 


“Appellant moved to subpoena records of the 
Police Department concerning the reasons for the 
delay [between offenses and the arrest] and the 
Department's policy in undercover investigations. 


Though the Government did not oppose the motion, 
the District Court refused to subpoena the docu- 
ments, saying that 'the records of law enforcement 
agencies are regarded as confidential and|are not 
subject to public inspection! and that requiring 
their production BEERS "encroach upon the) basic 
principle on which this Government is founded, of 
a tripartite division of the branches of Govern- 
ment.’ This was error.'' (351 F.2d at 795). 


When arrest reoords are maintained or distributed 


in a manner that will inflict unwarranted Larm on innocent 


| 
| 
persons, federal and state courts will enjoin the dissemina- 
| 
| 
It is clear that at the time Judge Alexander issued 


| 
the order in question Morrow was in substantial danger of 


tion or order the destruction of such records. 


irreperable harm through the unauthorized and unwarranted 


dissemination of the record of his baseless arrest. Vhen 

the court below dismissed the charge again st Morrow, he asked 
the court's protection from the misuse of the record connected 
with the criminal proceeding before the court. ‘The Corporation 
Counsel who has himself documented the misuse and the harmful 
effects of arrest records now contends that Judge Alexander 

had no power to protect Morrow from these unjustified actions. 
The Corporation Counsel has admitted that Morrow may be en- E 
titled to judicial relief, but insists that he mst go to 

yet another court to obtain that relief (GS 56), The position 


of the Corporation Counsel is untenable, and would in effect 
| 


deprive Morrow of <a remedy 


multiplicity of Litina‘ior 


Mor do the mew cutec 


Boarc o*% Cowumissioners, 
“ective Tebruacy 1, 196, provide tue S111 protection wnicn 
is entitled. Im these circune- 


cecord, in she criminel proceeding 


vay tae could flict severe economic 
pinisument upor Morrow contrary to tue court's dismissel of 
tue charrce. 


CONCLUSICN 
Fox ne reacons nerein, 


the Court snould reverse 


ani order vacezed the judemeni: of tue District of Columbia 


Court of ¢ppeals and should affirm the correctness of the 
ozder of o2 Columbia Court of Ceneral 


Ses 


Respectfully submitted, 
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APPENDIX A 


Tayton 


atis 


. | 
Sharles f. Duncan July Li, 
Corporation Counsel, D.C. 
Release of Arrest Records to pepartnent i of ter Vehicles 
and Department of Public Welfare 


it is my understanding that prior to Nove=. eK BOG 
arrest recores maintained in the central crim minal rec a 
of the Metrosolitan Police Department were mad2 avaiiaszle to 
Department of Motor Vehicles and to the Departancrt of i uvlic 
Welfare for se in connection with the official resvonnivilities 
of those dcevartments. : On Novem>er 2, 1367, the outgo ne 3oard 
of Commissioners restricted the availability ox arces 
I have recently »2ecn informed that the availa: 
records has ocen denied to the Department of : 
to oe wep ircement of Sublic Welfare im connect: oP wit 


mentation of the Commissioners’ policy. | 


As vou know, the Zoard of Comaissioners Eee the re- 
strictive policy upon the recomaendation of a Committe: iof which 
I was Chaixman) appointed by the rresident of the soar 2 of Commis- 
sioners to study the problem of arrest records ir connection with 
employment. . The Committee*s recomnendations related soicly to 
the employment proplem and ‘did not purport to deal with other 
questions involving the use of information contained in the various 
records miintained by the Police vepartment. 
| 

Inasmuch as the Pepartment of Motor Vshicles has need for 
unexpurgated arrest records as an aid in discovering chronic 
aicoholics, narcotic addicts and mental incompetents in connection 
with the issuance or denial of motor vehicle operators’ permits, 
it would seen there is no reason for the Departwent <o discontinue 
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supplying such information, which is in no way connected to the 
employment prodiem. Under D. C. Code Section 40-301, the District 
of Colum>ia Government may issue motor vehicle operators' permits 
to persons mentally, morally, and physically qualified to operate 
such vehicles. It seems clear, therefore, that the Government 
shoulda be able to consult its own records as an aid in such 
aeterminations. 


Likewisa, the District of Columbia Government is charged Dy 
law with responsibility for searching out persons wo have deserted 
their lewful dependants and for providing financial assistance 
to deserted families in cases where the party responsible for 
support cannot ve located. ‘The Government is also charged with 
responsibility for prosecuting cases of fraud in ootaining public 
assistance. Accordingly, it would appear proper for the Govern=- 
ment to utilize its own records in discharging such duties, which 
are not related to an employment situation. Indccd, many inves- 
tigations performed by agents of the Department of Public Welfare 
fall within the category of law enforcement purposes, an area 
specifically exempted from the Commissioners’ restrictive policy 
on release of arrest records. 


Accordingly, it is requested that you rescind the limitations 
on release of unexpurgated arrest records to the Departzent of 
Motor Vehicles and the Department of Public Welfare, 2nd that 
such records De made available to those Departments for the pure 
poses discussed above. ‘This in no way modifies the Commissioners’ 
restrictive policy in connection, with employment considerations. 
In my view, the requested action is entirely consistent with the 
meaning and intent of the regulations promulgated by the Soard 
of Commissioners on November 2, 1967. I will be pleased to 
discuss this matter with you if there are questions. 


ee: Patrick V. Murphy 
Director of Public Safety 


William R. Heath ‘ 
Director, Dept. of Motor Vehicles 


Winifred G. Thompson 
Director, rublic Welfare 
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TEXTS OF D.C. CODE §§4-134, 
4-134a, AND 4-135 


1. Precinct Arrest Books - D.C. Code §4-134. 


The Board of Commissioners shall cause the Metro- 
politan Police force to keep the following records... 


(4) Arrest books, which shall contain the following 
information: | 

(a) Case number, date of arrest, and time 

of recording arrest in arrest book; 


(b) Name, address, date of birth, color, 
birthplace, occupation, and marital status 
of person arrested; 


(c) Offense with which person arrested was 
charged and place where person was arrested; 


(d) Name and address of complainant; 
| 


(e) Name of arresting officer; and 
| 
(£) Disposition of case... 
| 
| 


2. Central Criminal Records - D.C. Code §4-134a(a). 


In addition to the records kept under §4-134, the 
Metropolitan Police force shall keep a record of 
each case in which an individual in the custody of 
any police force or.of the United States marshal is 
charged with having committed a criminal offense in 


the District (except those traffic violations 
and other petty offenses to which the Commis- 
sioners determine this section should not apply). 
The record shall show -- 


(1) the circumstances under which the indi- 
vidual came into the custody of the police 
or the United States marshal; 


(2) the charge originally placed against 
him and any subsequent changes in the charge...; 


(3) if he is released (except on bail) with- 
out having his guilt or innocence of the 
charge determined by a court, the circum- 
stances under which he is released; 


(4) if his guilt or innocence is so deter- 
mined, the judgment of the court; 


(5) if he is convicted, the sentence imposed; 
and 


(6) if, after being confined in a correctional 
institution, he is released therefrom, the 
circumstances of his release. 


3. Public Inspection - D.C. Code §4-135. 


The! records to be kept by paragraphs (1), (2), (3), 
and (4) of §4-134 shall be open to public inspec- 
tion when not in actual use and this requirement 
shall be enforceable by mandatory injunction issued 
by the United States District Court for the District 
of Columbia on the application of any person. 


COUNTER-STATEMENT OF ISSUES PRESENTED 


I 
Whether mandamus is an available and appropriate procedure 
for the District of Columbia Court of Appeals to employ to confine a 
judge of the District of Columbia Court of General Sessions to a lawful 


exercise of his prescribed jurisdiction. 


0 
Whether, | following the dismissal of a criminal information, a 
judge of the District cf Columbia Court of General Sessions has juris- 
diction to enjoin the District of Columbia and unnamed officials from 


releasing infvrmation pertaining to the arrest of the defendant. 


This case has not been before the Court on any prior occasion. 


I N OD E§E & 


SUBJECT INDEX 


Counter-Statement of Issues Presented 
Counter-Statement of the Case 


The Pleadings 
The Facts 


Summary of Argument 


Argument: 


I The District of Columbia Court of Appeals had 
jurisdiction, which it properly exercised, | 
to review the actions of Judge Alexander | 


and to award appropriate relief 


0 The Court of General Sessions was without 
jurisdiction to enjoin the dissemination 
of Morrow's record of arrest 


—onclusion 
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No. 22,126 


DON MORROW, 
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DISTRICT OF COLUMBIA, 
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No. 22,131 


In the Matter Of: 


HARRY T. ALEXANDER, Judge, 
District of Columbia Court of 
General Sessions 


BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 


COUNTER-STATEMENT OF THE CASE 
The Pleadings 
This is an appeal by Don Morrow, a defendant in a criminal 
action in the District of Columbia Court of General Sessions, and by 
The Honorable Harry T. Alexander, an associate judge of that court, 
from an order of the District of Columbia Court of Appeals directing 


Judge Alexander to vacate and to take no further steps to enforce his 


orders prohibiting the Corporation Counsel, the District of Columbia 
and all its agencies and other officials from releasing or otherwise pro- 


viding information relating to the record of arrest of Don Morrow (R. 


1, 12). 1 The order of the District of Columbia Court of Appeals was 


entered on July 8,,:1968. Separate petitions for allowance of an appeal 
to this Court were granted on October 3, 1968. The two appeals have 


been consolidated for all purposes. 


The Facts 
An information charging Morrow with the offense of disorderly 
conduct (D. C. Code, § 22-1107 (1967) ) was filed in the Criminal 
Division of the Court of General Sessions (R. 8). On September 25, 
1967, the matter came on for hearing before Judge Alexander who, 
after a witness had been sworn and taken the witness stand but had given 
no testimony, dismissed the information on the ground that the Corpo- 


ration Counsel was not the proper prosecutor of the offense (GS 61, 


1 The "R" references are to the record prepared by the Dis- 
trict of Columbia Court of Appeals, whereas the "GS" references are 
to the record prepared by the District of Columbia Court of General 
Sessions. 


76)." Morrow immediately moved that all records of his arrest be 


"expunged from the Police Department records" (GS 76-77). 


The 


motion was granted, at least in part, because Judge Alexander orally 


instructed the Corperation Counsel not to "disseminate the information 


pertaining" to Morrow's arrest (GS 78), and caused the following entry 


to be placed on the information: | 


" * * * Corp. Counsel instructed not to dis- 
seminate record of deft's arrest on file in casa 
inal Record's Office." (R. 9.) 


Thirty-one days later, on October 26, 1967, the above oral order 


was reduced to writing and amended to read as follows: 


"The District of Columbia and all its agencies 
and officials, including the Commissioners of the 
District of Columbia and their agents, and includ- 
ing the Chief of Police of the Metropolitan Police 
Department of the District of Columbia and all 
his agents, and including every member of the) 
Metropolitan Police Department of the District 
of Columbia and their agents are prohibited, ef- 
fective September 25, 1967, the date on which | 
this Order was first directed to such persons | 
in the presence of their attorney, the Assistant 
Corporation Counsel of the District of Columbia, 
from distributing, communicating, transmitting, 
or otherwise making available or providing in- 


2 Subsequently, in strict of Columbia v. Grimes, 


U. S. 


App. D. C. F. (No. 21,555, decided March 28, 


1968), this Court ruled nor Saat prosecutions should be brought by ‘the 


United States Attorney. 


formation regarding the record or information 
of the arrest on August 30, 1967, of Mr. Don 
Morrow, defendant in these proceedings, to any 
other governmental or private agency or person, 
including other law enforcement agencies or of- 
ficials until further order of this Court." (R. 12.) 
Shortly thereafter, the "Committee to Investigate the Effect of 
Police Arrest Records on Employment Opportunities in the District of 
Columbia," which had been appointed by the former Board of Commis- 
sioners, submitted its report which recommended that individuals such 
as Morrow be afforded substantially the same relief ordered by Judge 
Alexander? (GS 20-21). 
The District, shortly after the report was received, moved 
Judge Alexander to amend his written order so as to conform with the 
provisions of the report (GS 16). Morrow opposed the motion, and 
moved (1) to expunge the arrest record, and (2) for the issuance of 
a subpoena duces tecum requiring the police official in charge of records 
to produce all records relating to the Metropolitan Police Department's 
policy and procedure of maintaining arrest record information (GS 21, 


32, 35). The District opposed the motion, and, upon the issuance of 


3By order of the Board of Commissioners dated November 2, 
1967, the recommendations of the Committee, except for minor re- 
visions, were to, and did, become law 90 days after October 31, 1967. 


the subpoena, moved to quash the subpoena, vacate the nondisclosure 
order on the ground thatthe court lacked jurisdiction, and to withdraw 
its motion to amend the nondisclosure order (GS 51, 55). 

At the oral hearing on January 30, 1968, Judge Alexander denied 
the District's motion to quash the subpoena, the motion to vacate the 


nondisclosure order, and the motion to withdraw its motion to amend 


the nondisclosure order. The District then orally moved the court to 


stay further proceedings until the question of the court's jurisdiction 
could be considered by the District of Columbia Court of Appeals. 
Judge Alexander denied the motion for a stay (GS 146, 171, 174), and 
permitted counsel for Morrow to interrogate the police inspector in 
charge of criminal records from 6:00 p.m. to 10:30 p. me that evening, 
at which time the proceedings were recessed until February 1, 1968, 
at 2:00 p.m. Although the hearing was for the ostensible purpose of 
determining whether there had been compliance with the nondisclosure 


order entered in the Morrow case, only one question was asked in this 
| 


regard during the four and one-half-hour proceeding. This question 


was whether the record of Morrow's arrest had been sent to the FBI, 


and the answer was "Not to my knowledge, Your Honor" (GS 194). 4 


On January 31, 1968, the District petitioned the District of Co- 
lumbia Court of Appeals " * * *to issue (1) a writ of mandamus di- 
rected to the Honorable Harry T. Alexander, * * * requiring him to 
forthwith vacate his order, entered orally on September 25, 1967, 
and reduced to writing on October 26, 1967, * * * and (2) a writ of 
prohibition to restrain in the meantime the said Judge Alexander * * * 
from any and all further proceedings pursuant to such order, including 
the subpoenaing and interrogation of any member of the Metropolitan 
Police Department of the District of Columbia" (R. 1). 

The District of Columbia Court of Appeals, on February 1, 1968, 


issued a temporary restraining order which provided: 


4 The statement on page 7 of Morrow's brief that the police in- 
spector testified that Morrow's record was placed in the "open file" 
accessible to the FBI, among others, is misleading. The inspector 
previously testified that Morrow was never processed in the Identifica- 
tion Bureau of the Metropolitan Police Department (GS 193), which is 
the means of transmittal of records to the FBI (GS 186, 192), and that 
the FBI clerk in the Central Criminal Records Room of the Metropoli- 
tan Police Department searches criminal records on specific assign- 
ments and does not copy for the FBI every record of arrest made by 
the Police Department (GS 191). 


"ORDERED that Judge Harry T. Alexander 
of the District of Columbia Court of General | 
Sessions be, and he hereby is, restrained, 
pending final disposition by this Court of the 
said petition, from taking any further action 
or conducting any further hearing in any way | 
pertaining to the case of District of Columbia | 
v. Morrow, No. DC 12890-67, or the Order 
of Judge Alexander of October 26, 1967, re- 
lating to said case." (R. 23.) 


| 
Morrow was granted leave to intervene, and separate briefs 


were filed by him and by Judge Alexander. On July 8, 1968, the Dis- 

trict of Columbia Court of Appeals, following oral argument by all par- 
| 

ties, rendered its opinion in which it concluded: 


"We rule that Respondent lacked jurisdiction 
to issue the order of October 26, 1967, purport- 
ing to be effective nunc pro tunc as of "septem- 
ber 25, 1967, and consequently lacked jurisdic- 


tion to proceed in aid of enforcement of that 
order, and that Respondent's action in respect | 
thereto constituted a plain usurpation of power, 


Wherefore it is ordered: 
| 


"That Respondent vacate his order dated 
October 26, 1967, and take no further steps to 
enforce said order." (R. 92.) | 
SUMMARY OF ARGUMENT 
The District of Columbia Court of Appeals has jurisdiction to 
| 
issue extraordinary writs to confine a judge of the Court of General Ses- 


sions to a lawful exercise of his prescribed jurisdiction. 


The Court of General Sessions is a court of limited jurisdiction, 


and the entry of orders by a judge of that court, particularly in a crimi- 


nal proceeding, enjoining the District of Columbia, and all its agents 


and officials from making proper use of the records of the arrest of a 
defendant whose case has been dismissed, is unquestionably in excess 
of the court's prescribed jurisdiction. The issuance of such injunctive 
orders involves the weighing of equitable considerations, and is totally 
unrelated to the subject matter specifically entrusted to the court's 
jurisdiction -- i.e. , the guilt or innocence of the accused. 

Since the Court of General Sessions was without jurisdiction to 
enter the injunctive orders, such orders were void. The only available 
and appropriate means to obtain relief from such orders, and the op- 
pressive actions taken ostensibly for the purpose of their enforcement, 
is a writ of mandamus from the District of Columbia Court of Appeals 


to the judge involved in the Court of General Sessions. 


ARGUMENT 
I 


The District of Columbia Court of Appeals 
jurisdiction, which it properly exercised 
to review the actions of Judge Alexander 


and to award appropriate relief. 


For the purpose of this Argument, it is desired 


that the Court read (1) the written order of the 


Court of General Sessions dated October 26, 1967, 


(2) the opinion of the District of Columbia Court 

of Appeals (243 A. 2d 901), and (3) the Official 

Transcript of Proceedings of January 30, 1968. 

The substance of the arguments set forth in Judge Alexander's 

brief is that 
(1) the District of Columbia Court of Appeals is with- 

out jurisdiction to issue temporary restraining orders and 

writs of mandamus, and | 


(2) even if such jurisdiction exists, the temporary re- 


| 
straining order was improperly issued because it was issued 


ex parte and without the necessary showing of irreparable 
harm, and the writ of mandamus was improperly jissued 


because (a) the District of Columbia could have pro- 


ceeded by way of an appeal and (b) that the circum- 
stances were not so extraordinary as to warrant the 


issuance of such a writ. 


The argument that the District of Columbia Court of Appeals has 
ho jurisdiction to issue a temporary restraining order or any permanent 
order in the nature of mandamus or otherwise is so devoid of merit as 
to require little comment. See Roche v. Evaporated Milk Ass'n. - 

319 U. S. 21 (1943); Will v. United States, 389 U. S. 90 (1967); 
United States v. Kronheim, D. C. Mun. App. , 80 A. 2d 280 (1951); 


Mike's Mfg. Co. v. Zimzoris, D. C. Mun. App. , 66 A. 2d 414 (1949). 


Under Judge Alexander's reasoning, the District of Columbia Court of 
Appeals would be powerless to exercise or enforce its supervisory au- 
thority over the District of Columbia Court of General Sessions. 

Judge Alexander's argument, that the allegations of the Dis- 
trict's petition were insufficient for the purpose of obtaining a tempo- 
rary restraining order, and that the court below erred in issuing such 
an order without a hearing, was not timely advanced in the court below. 
The petition was filed on January 31, 1968, and, although Rule 8 of the 
Rules of that court provides that an answer must be filed within 3 days, 


nothing whatever was filed on behalf of Judge Alexander until April 1, 


1968. Under the circumstances, the subsequent granting of a full and 


complete hearing prior to the issuance of the permanent order renders 
| 
such argument moot. 


| 

The argument that the petition of the District should not have 
been entertained because the District could have proceeded by way of 
an appeal is defective for a number of reasons. First of all, neither 
of the orders of Judge Alexander was final and eppeatablt - The oral 


order was not directed to the District or any of its officials, except the 


Corporation Counsel who does not have charge or control of the records 
of the Metropolitan Police Department, and the written order not only 
substantially amended the oral order, but enjoined parties who were not 
before the court. | 
Even if the written order were final in all respects, and entered 
against officials who were before the court, and by a court of general 
equity jurisdiction, it could be challenged only by mandamus and not 
by appeal. Miller v. United States of America, _F. | 208 sree 
(No. 32,368, 2nd Cir. , decided October 9, 1968), 37U. S. L. W. 
2234. In Miller, a United States District Court Judge, following the 


disposition of a criminal action before him, entered an order enjoining 


the convicted defendant, his counsel, and their agents from making any 


further inquiry of the trial jurors pertaining to the criminal case. The 


order was appealed to the United States Court of Appeals for the Second 


Circuit which, after holding that an appeal would not lie from such an 


order, stated: 


"We are free, however, to consider the ap- 
peal asia petition for mandamus or prohibition, 
see International Prods. Corp. v. Koons, supra, 
325 F. 2d at 407, although notice would have to 
be given the judge before any writ were to issue. 
We deem this an appropriate instance for doing 
so. Miller's challenge to the power of the dis- 
trict court to enjoin inquiry of the jurors falls 
within the traditional ambit of the extraordinary 
writs. ***" 


Here, the District proceeded by way of mandamus, notice was 
given to Judge Alexander, and he actively participated in the proceedings 
before the permanent writ issued. 

Another reason why the orders of Judge Alexander were not ap- 
pealable is set forth in the opinion of the District of Columbia Court of 
Appeals. It is there stated: 


"Respondent also argues that the govern- 
ment's application for relief was untimely, that 
it should have proceeded promptly at least after 
issuance of the written order. The specific re- 
lief sought is not governed by the rules relating 
to appeals. If Respondent's order was in excess 
of his lawful authority and the hearing was being 
conducted as a means of enforcing the order, 
this court has jurisdiction to review his actions 
and award appropriate relief." 
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The orders were in excess of Judge Alexander's lawful authority 
for the reasons set forth in the opinion of the court below, and for the 
reasons set forth in Argument II of this brief. Also, since the orders 


were in excess of Judge Alexander's jurisdiction and, therefore, void, 


no appeal was necessary or, indeed, proper. See Wallace v. Degree, 
38 App. D. C. 145, 148 (1912); National Bank of Washington v. District 
of Columbia, 96 U. S.App. D. C. 395, 226 F. 2d 759, 760 (1953); 


Gray v. Ward, 45 App. D. C. 498, 500 (1916); Busch Jewelry Company 
| 
v. City of Bessemer, 266 Ala. 492, 98 So. 2d 50, 51 (1957). 


Finally, the very purpose of a writ of mandamus is Ty ck tO 


confine an inferior court to a lawful exercise of its prescribed jurisdic- 


| 
tion * * *.'" Mike's Mfg. Co. v. Zimzoris, supra. Due to the bizarre 


action taken by Judge Alexander for the avowed purpose of determining 


whether there had been compliance with his order, the only adequate 


and complete relief available was by way of mandamus. (See in this 


| 
connection Official Transcript of Proceedings of January 30, 1968. ) 


II 


The Court of General Sessions was without 


jurisdiction to enjoin the dissemination 


of Morrow's record of arrest. 


For the purpose of this Argument, it is desired 
that the Court read (1) the petition for writ of 
mandamus and writ of prohibition, and (2) the 
opinion of the District of Columbia Court of 
Appeals (243 A. 2d 901). 

Judge Alexander and Morrow concede, impliedly at least, that 
the Court of General Sessions has no general or primary equity juris- 
diction to enjoin the District of Columbia and its agencies and officials 
from " * * * distributing, communicating, transmitting, or otherwise 
making available or providing information regarding the record or in- 
formation of the arrest * * *"" of Morrow. In other words, had 
Morrow instituted a separate action on the civil side of the Court of 
General Sessions seeking the identical relief by way of a mandatory 
injunction, it is conceded by all that his complaint would fail for lack 
of equity jurisdiction in that court. How the Court of General Sessions 
has any broader jurisdiction to grant the same equitable relief when 


acting on a motion filed in a criminal case is not readily discernible. 


Judge Alexander and Morrow refer to it as ancillary jurisdiction. But, 
as the Court stated in Marcus v. Aufses, 128 N. Y. State: Reptr. 397, 
94N. Y. S. 397 (1902): 


" * * * The assumption of equitable juris-_ 
diction cannot be justified upon the ground that, 
the court having power over the principal mat- 
ter, it has also power over the incidents. Itlis 
undoubtedly a settled principle that 'the juris- 
diction over the incidents of a litigation must be 
of the same character as that over the principal 
subject-matter.' Bartlett v. Spicer, 75 N, 
528-532. But a complete change in the charac- 
ter of an action converting it from a legal into 
an equitable one cannot be regarded as a mere 
incident. * * *" [94N. Y. S. at 398.] | 


Morrow asserts, on page 14 of his brief, that "[t]he effect of 
the decision of the court below is to throw into doubt the power of the 
criminal division of the General Sessions court to order property re- 
turned to criminal defendants, to 'call up’ prisoners in cases pending 
before the court, and to issue other orders protecting crifninal defend- 
ants in cases before the court."" The decision does no’such thing, be- 


cause such items are unquestionably incidents of the criminal litigation. 


In answer to the same assertion made below, the court of appeals, in 


a footnote on page 5 of its opinion, stated: 


'® * * Of course the court has power to 
issue orders concerning property of a de- 
fendant deposited with or produced in court, 
and it has control of its own records. But 
the arrest record was not a part of the court 
records and was not the property of the de- 
fendant."’ 


Although the return of a criminal defendant's property and the 
issuance of orders protecting such defendants in cases before the court 
are, aS previously stated, incidents of the criminal litigation, orders 


entered following the completion of criminal proceedings directing the 


police officials and others as to the disposition of criminal records 5 


are in an entirely different category. Even if one were to assume that 
the retention and distribution of such records may, in a given case, be 
detrimental to the accused, it does not follow that the Court of General 
Sessions has jurisdiction to make the accused whole by expunging such 
records, any more than it has jurisdiction to award damages far in 
excess of its civil jurisdiction to compensate for losses suffered as a 
result of the arrest which he may claim to be ill founded. The deter- 
mination of whether an individual committed the offense charged in an 


information is wholly unrelated to the question of whether the police 


3) 
See D. C. Code § 4-134, and 4-134a (1967). 


records of the arrest should be expunged or sealed. No equitable 
principles are called into play in resolving the former question whereas 


the latter question is controlled by equitable principles. As the court 


stated in State ex rel. Mavity v. Tyndall, 224 Ind. 364, 66 N. E. 2d 
755 (1946), reaffirmed, 225 Ind. 360, 74.N. E. 2d 914 (1947), app. 
dis. 333 U. S. 834 (1948), rehearing den. 333 U. S. 858. (1948), where 
an individual acquitted of a criminal charge sought by way of mandamus 
the destruction of his fingerprints, photographs, and other identifying 


records made by the police at the time of his arrest: 


"In every case involving an assertion of a | 
right of privacy, the court is called uponto | 
resolve a conflict between the rights of the in- 
dividual on the one hand and the interests of 
society on the other.' [66 N. E. 2d at 759. 1 


* * * * * 


"A court of equity is an appropriate core 
for ascertaining this 'point' of ‘equilibrium. ‘ 
If such a court may balance equities between | 
private litigants * * * it ought to be able to | 
balance the private and public interests and | 
reach a conclusion on the particular facts as | 
to the dominant right. There certainly is no | 
such clear right in appellant or duty upon ap- | 
pellees as to authorize a writ of mandate.* * oa 
[66 N. E. 2d at 760.] 


Neither of the appellants have cited any case in which the criminal 


court, following the disposition of a criminal charge, ordered govern- 


ment officials to destroy or seal the records of the arrest. In the in- 
stances in which the courts have interfered with the record keeping 
processes of a Police Department, it has been as a result of a civil 
action in a court which has general equity jurisdiction, such as a United 
States district court. An attempt was made, in the case of Maxwell v. 


O'Connor, 1 Il. App. 2d 124, 117N. E. 2d 326 (1953), to have the 


criminal court, following an acquittal of criminal charges, compel the 
| 


police to return all records, fingerprints, files, and other memoranda 
pertaining to the criminal] charges against the defendant. The appellate 
court, in holding that the criminal court was without jurisdiction, stated: 


"The question with which we are confronted 
at the threshold of this case is whether the 
Criminal court had jurisdiction. The sole basis 
upon which such jurisdiction can rest is that this 
is a criminal Case, a quasi-criminal case or a 
Civil case incident to a criminal or quasi-criminal 
matter over which the Criminal court had juris- 
diction. The two cases in question were not in 
the Criminal court; none of the matters sought to 
be returned ever came under the jurisdiction of the 
Criminal court, nor were they ever introduced in 
evidence in any proceedings in the Criminal Court." 
[117 N. E. 2d at 327.] 


The court in Maxwell v. O'Connor, Supra, went on to discuss 
cases where similar relief was Sought in separate civil actions, and 


concluded: 


"* * * We are not saying that under the 
statute this is a proper method of procedure. 
It is clear, however, that in any event the 
character of relief sought involves a civil right 
and that there is no basis for assumption of 
jurisdiction by the Criminal ceurt. 


"Petitioner refers to cases having to do.with 
the return of property or papers seized for pur- 
poses of evidence. There, when the court sup- 
presses evidence, it may properly direct a return. 
That has little or no relation to the instant case." 
[117 N. E. 2d at 328. ] | 


The above rationale was followed in the case of People v. 


Lewerenz, 42 Il. App. 2d 410, 192 N. E. 2d 401 (1963), where the 


defendant, upon acquittal of certain criminal charges, petitioned the 


criminal court for the return of records relating to his arrest. Reversing 
the order granting such relief, the appellate court stated: | 


"We agree with the position of the Superinten- 
dent of Police that the Criminal Court of Cook’ 
County has no jurisdiction to order the return of 
photographs, finger prints and other means of 
identification. In Maxwell v. O'Connor, 1 Il. 
App. 2d 124, 117 N. E. 2d 326, we said that the 
right the plaintiff therein sought to enforce has 
been adjudged by the courts as being in the na- 
ture of right of privacy. We said that the 
character of relief sought involves a civil right 
and that there is no basis for assumption of juris- 
Tone by the criminal court." [192 N. E. 2d at 
402. 


Morrow has gone to great lengths in his third argument in at- 


tempting to show that the dissemination of arrest records of individuals 


acquitted of criminal charges is unlawful, and that such individuals are 
entitled to judicial:relief. This argument has nothing to do with the 
issues involved in this proceeding. The primary question before the 


Court is whether the Court of General Sessions -- more particularly 


the Criminal Division of that court -- has jurisdiction to enter the orders 


involved in this controversy. If it had no jurisdiction, then its orders 
must fall regardless of their merit or lack thereof. For the reasons 
set forth above, we submit that the court was without jurisdiction, and 
that the D. C. Court of Appeals properly directed that the orders be 
stricken. 

Since Morrow has devoted 13 of the 21 pages of argument in his 
brief to the question of the advisability of expunging or sealing records, 
it might be well for the District to make a few pertinent observations. 

First of all, contrary to what he says, the orders here do enjoin 
the District from making the information contained in the precinct arrest 
book pertaining to his arrest available to others. Such orders, which 
incidentally Morrow specifically sought (GS 76-77), are in direct con- 
flict with D. C. Code, § 4-135 (1967). Also D. C. Code, § 4-134 
(1967), specifically requires the Metropolitan Police Department to 
"* * * keep a record of each case in which an individual in the custody 


of any police force * * * is charged with having committed a criminal 
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offense in the District * * * . " (Emphasis supplied. ) The Congress 
would hardly have placed such a time-consuming and expensive burden 
on the Police Department if the officials, as the result of the type of 
orders issued by Judge Alexander, cannot make such information avail- 
able to their own officers. The District has administratively moved to 
protect the individuals involved in those records kept pursuant to 


Section 4-134a, supra, by refusing to release them to anyone who can- 


not demonstrate a legitimate use (See ‘Report of the Committee to 


Investigate the Effect of Police Arrest Records on Employment Oppor- 
tunities in the District of Columbia"). | 

Furthermore, the law is not as clear as Morrow attempts to por- 
tray that the court will interfere with the record keeping processes of 
the police. In fact, the majority of the cases hold to the contrary. 
Certainly, the many cases cited by him pertaining to the right ofa 
court to control the conduct of the trial, or the right of the court to en- 
join the display of photographs in a rogues gallery of persons acquitted 
of a criminal offense do not support his position. More to the point 
are the line of cases which include Herschel v. Dyra, 365, F. 2417 


(7th Cir., 1966), cert. den. 385 U. S. 973 (1966); Village of Home- 


| 
wood v. Dauber, 85 Ill. App. 2d 127, 229N. E. 2d 304 (1967); Roesch 
wood v. Dauber ! Roesch 


- Vv. Ferber, 48 N. J. Super. 231, 137 A. 2d 61 (1957); Han: sson v. Harris 


(Texas, .1952),.252S. W. 24600; Kolbv. O'Connor, 14 Dl. App. 2d 


81, 142 N. E. 2d 818 (1957); Sterling v. City of Oakland, 24 Cal. 


Reptr. 696 (1962); State ex.rel. Mavity v. Tyndall, 224 Ind. 364, 66 
N. E. 2d 755 (1946), reaffirmed 225 Ind. 360, 74N. E. 2d 914 (1947), 
app. dis. 333 U. S. 834 (1948), rehearing den. 333 U. S. 858 (1948). 

In Kolb v. O'Connor, supra, for example, where an individual, 
acquitted of a criminal offense, sought the return of fingerprints, photo- 
graphs, and other identifying records made of him at the time of his 
arrest, the court, in denying such relief, stated: 


"It is necessary in cases of this kind to reach 
an equilibrium between conflicting rights, the 
right of the public to protection and the right of 
the individual to privacy. * * * 'The extent of 
the actual harm which may befall the injured 
citizen, is at most, conjectural. On the other 
hand, the extent of the possible danger to an ef- 
fective system of law enforcement is consider- 
able. _ The innocent person of today, unfortun- 
ately, may be tomorrow's criminal. The day 
beforeisome poor soul kills his fellow man, he 
is an innocent person. The minute possibility 
that his previously obtained identification records 
may help to apprehend him and prevent further 
tragedy is, it is submitted, substantial enough 
to outweigh the alleged invasion of his right of 
privacy.' [142 N. E. 2d at 822.] 


"" * * * Why the retention and limited exhibi- 
tion of the records of identification would embar- 
rass them (acquitted defendants) to any greater 
extent than the appearance of their names in the 
criminal records of Cook County is difficult to 


comprehend. The name of the one plaintiff 
who was discharged by the police after arrest 
still remains in the records of the police de- | 
partment. There is no contention made, nor 


have any cases held, that such records could | 
be properly destroyed." [i42N. E. 2dat 


823; emphasis supplied. ] 


Also, in Roesch v. Ferber, supra, the court said: 


"" * * * The weight of authority supports the 
resting of discretion in the police authorities as 
to whether identification records should be re- 
turned or not. [137 A. 2d at 72. ] 

| 

"*** He (plaintiff) makes the claim that 
the identification records in question may pos- 
sibly present practical difficulties when he seeks 
admission to the New York bar. That assertion 
is indeed tenuous. The mere presence of the 
prints in New Jersey police files does not make 
the violation any worse, and assuredly plaintiff 
will not be considered as suggesting that he | 
would otherwise conceal the traffic violation | 
from the New York character committee."" 
[137 A. 2d at 73. ] 
| 

Finally, in Herschel v. Dyra, supra, the court's remarks were 
| 
to the same effect that: | 

" Many cases are cited in defendant Wilson| 
brief showing that authorities throughout the 
country have held that the retention of finger | 
prints and other arrest records by the police 
even after discharge, does not violate any 
constitutional ‘right of privacy’ of the ac- 
cused. 


"Apparently neither finger prints nor photo" 
graphs were taken of plaintiff. His complain is 


that there exists in the files of the Chicago 
Police Department a record of his arrest. 


"We think that under the obligations which 
the Chicago Police Department has in maintain- 
ing the public safety and welfare in Chicago, the 
Superintendent of Police is justified and, indeed, 
duty-bound to compile and retain arrest records 
of all persons arrested, and that the execution of 
that policy does not violate plaintiff's right of 
privacy." [365 F. 2d at 20. ] 

Morrow's second argument in his brief that the orders of Judge 
Alexander were binding on all officers, agents, and employees of the 
District of Columbia even though they were not named as parties or 
served with notice of the orders requires no lengthy comment. The 
remarks of the court below in this regard are altogether sound and need 
no elaboration. Obviously if, as has been previously demonstrated, 
Judge Alexander did not have jurisdiction over the subject matter, it 
can hardly be said that he had jurisdiction over the parties -- named 


or unnamed. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted that the judg- 


ment of the court below was in all respects correct and in accordance 


with law and should, therefore, be affirmed. 


CHARLES T. DUNCAN, 
Corporation Counsel, | ‘D.C. 


HUBERT B. PAIR, _ 
Principal Assistant Corporation 
Counsel, D.C. | 


| 

RICHARD W. BARTON, 

Assistant Corporation Counsel, D. C. 
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SUMMARY _OF REPLY 


Appellant Don Morrow, arrested on an extremely petty 
charge (disorderly conduct -- using curse Orda En success caddy 
defended himself against the ed He also asked the crim- 
inal court before which the case was pending to protect him 
from the practice of Appellee District of Columbia of widely 
disseminating arrest records to law enforcement agencies, other 
government agencies, and unauthorized private onerrieee The 
District Government, in the present case and in a |report pre- 
pared by the Corporation Counsel*s Committee investigating the 
use and effect of arrest records, has conceded that: 

(1) Such practices existed (see Duncan report, p. 20, 
cited in Appellant Morrow's main brief, p. 3, note 4)3 

(2) Such practices were of questionable legality 
(see GS 17); and 

(3) Such practices had extremely harsh economic effects 
on the subjects of such records, both in terms of employment and 
advancement (see Duncan report, pp. 6-8, 9-10, 13, 14). 


1/ The charge was dismissed on the grounds that the 
Corporation Counsel was the wrong prosecutor. The 
government never exercised its options to: (1) appeal 
the dismissal; or (2) refer the case to the United 
States Attorney for correct prosecution. 


= % = 
In its brief in this Court the District Government rests 
its case on two arguments which it did not make below and which 


were not the basis of the decision of the court below in vacat- 
2/ 
ing the trial court's protective order. 


The District Government now argues for the first time 
that although ancillary equity powers do exist in the criminal 
division, they did not extend to the order restricting dissem- 
ination of Morrow's arrest record because that record was not 
"incident" to the criminal case before the court. As we will 
show, the restriction of unlawful use of the record is as much 
an incident of the case, as say, an order to return property 
seized from the accused. 

The District Government raises the contention -- not 


made in the court below and not supported by the decision of 
the court below -- that there is no right in any court 


to restrict the Police Department's distribution of 


2/ The District Government previously argued, and the court 
below held, that the criminal division of the General 
Sessions Court, unlike the civil division, has no ancillary 
equitable powers whatever to support its judgments and 
jurisdiction (R. 92, slip opinion, p. 4; 243 A.2d at 904). 
In its brief in opposition to the allowance of appeal in 
this Court, the District argued three points -- each of 
which was erroneous: (1) that Morrow had not been 
"exonerated" and was therefore not entitled to the pro- 
tective order; (2) that the trial court exceeded its 
jurisdiction because the hearing to determine compliance 
with the protective order was "broad and oppressive"; and 
(3) that the District Government has already provided ad- 
ministratively "substantially the same relief" ordered by 
the trial court. 


53) 5 
an arrest record. The Government's argument cites cases deal- 
ing only with destruction of records. The order in question 
in the instant case did not prevent the Police Department from 
maintaining the record, but only from distributing it to out- 
side agencies and persons. However, as we have shown, ample 
basis exists for court orders of both types: (1) those restrict- 
ing dissemination; and (2) those directing the descrdceton of 
improperly maintained arrest records. 

I. AN ORDER AGAINST IMPROPER DISSEMINATION OF THE 
RECORD OF AN ARREST IS ONE OF THE "INCIDENTS" 
OF THE CRIMINAL PROSECUTION. 
The District Government in its brief in this Court has 
for the first time conceded that the criminal division of the 
Court of General Sessions has ancillary equitable powers in 
support of its judgments and jurisdiction. However, it argues 
that whereas orders forthe return of an accused's seized prop- 
erty are "incidents" of the criminal litigation, orders limit- 
ing official use of the record of the arrest in the particular 
case before the court are not. 
However, the District Government gives no| valid reason 
for making this distinction. It quotes from the! court below 


which stated that orders for the return of property are proper 


because such property is "deposited with or produced in court." 


(slip opinion, p. 5, note 10). The court below also stated 


Klee 
that a criminal court "has control of its own records ... 
[bJut the arrest record was not part of the court records 
and was not the property of the defendant." (Ibid). 

This is no rationale. First, as we pointed out in our 
main brief, seized property is not necessarily produced in 
court and is generally not depostited with the court, but is 
retained by the Police Department's property custodian 
(Appellant Morrow's main brief, p. 13, note 8). Thus, the 


criminal court's power to order the return of the accused's 


property does not rest on the court's possession of the 


property. The more important point is that the determination 
of whether a particular subject is an "incident" of a liti- 
gation and thus subject to the court's ancillary jurisdictional 
powers does not depend on whether the court or the defendant 
"owns" or "possesses" the property or record in question. It 
depends on the relationship between the principle litigation 
and the right asserted by the party seeking ancillary relief. 
If the relationship between the ancillary matter and 
the principle litigationis such that the administration of 
justice will be expedited by disposition in the main litigation, 
then it is an "incident" of that litigation. If, on the other 
hand, a new set of factual problems requiring, in effect, a 


new and different trial is involved, the new matter is not an 


5 - 


"incident" of the main litigation. The criteria to aid the 
Court in making this type of evaluation may be derived from 
the Supreme Court's efforts to determine when a federal court 
with jurisdiction over a complaint also has ancillary juris- 
diction over a counterclaim which would not independently 
come within the jurisdiction of the federal court. In Moore 


v. New York Cotton Exchange, 270 U.S. 593, 610 (1926), the 
| 


Court stated: 


"So close is the connection between the case 
sought to be stated in the bill and that set 
up in the counterclaim, that it only needs the 
failure of the former to establish a foundation 
for the latter; but the relief afforded by the 
dismissal of the bill is not complete without 
an injunction restraining appellant from con- 
tinuing to obtain by stealthy appropriation 
what the court had held it could not have by 
judicial compulsion." 

| 


Thus, several factors should be weighed in determining 
when particular relief sought by a party is "incident" to the 
principle litigation and thus within the trial court's ancil- 
lary jurisdictional powers: | 

(1) Does the "ancillary" matter arise ree the same 
transaction and occurrence which is the subject matter of the 
principle litigation? | 

Argument: The creation of an arrest record, like the 
seizure of the accused's property, arises from the same accu- 
sation and arrest which are the basis of the criminal prosecu- 


tion. 


-6- 

(2) Is the ancillary relief necessary to protect the 
proceedings in the principle litigation from interference, to 
protect the court's jurisdiction, to render complete relief 
in the particular controversy, or to fulfill the court's 
judgment? 

Argument: The criminal court should be able to prevent 
law enforcement officials from misusing records of a case be- 
fore the court just as it can order such officials not to make 
prejudicial statements during a trial (See the excerpt from 
Sheppard v. Maxwell, 384 U.S. 333, 363 (1966), quoted in Appel- 
lant Morrow's main brief, p. 12). Moreover, protection against 
extra-judicial "punishment" by such officials by distributing 
the arrest record is necessary to render complete relief and 
to give effect to the court's judgment dismissing the charge. 

(3) Are the facts warranting ancillary relief estab- 
lished already -- as by determination of the principle liti- 
gation -- or will new trial proceedings be required to deter- 
mine additional facts? 

Argument: No additional fact findings were necessary 


to entitle the accused to the order against: wrongful dissem- 


ination of his arrest record. The government failed to 


3/ The evidentiary hearing in the court below on January 30, 
1968, was not for the purpose of determining whether 
Morrow was entitled to the order against dissemination 
of his record but to determine whether the responsible 
officials of the District Government had violated the 
order. 


=7s 
prove the criminal charge or to exercise its option to proceed 
with a new prosecution: therefore, the government had no right 
to impose extra-judicial sanctions on the accused by distribut- 


ing the record of arrest. The only questions left open were 


questions of law: whether a court should order officials not 
to disseminate arrest records in such circumstances. Note that 
this criterion explains why, as the District Government cor- 
rectly points out in its brief, a criminal court would not have 
ancillary jurisdiction to award damages for unlawful arrest. 

| 
Such relief requires a trial to determine the substantial factual 


question of whether the arresting officers acted|with malice. 


(4) Would the disposition of the ancillary matter in 


the court with jurisdiction over the principle litigation -- as 
opposed to its disposition in the court which normally has juris- 
diction over such matters -- deprive one of the parties of sub- 


stantial substantive rights? 

Argument: The District Government had aches opportunity 
and right in opposing the relief requested in this case that it 
would have had if Morrow had brought an independent injunction 


action in the United States District Court. This criterion, 


too, explains why a criminal court could not use| its ancillary 


powers to grant damages for unlawful arrest: that would de- 
| 

prive the other parties of their right to trial! by jury and 

their right to require proof against them by a preponderance 


of the evidence. 


=a 
In any particular instance a matter may or may not be 

considered "incidental" to the principle litigation, depending 
upon the weight given to each of the above criteria and upon 
the degree to which a particular case complies or fails to 
comply with one or more of the criteria. In the instant case, 
the order restricting dissemination of Morrow's arrest record 
falls squarely within the requirements of all of the criteria. 
In the words of this Court in Den v. Den, 126 App. D.C. 152, 


375 F.2d 328, ‘at 330 (1967), it makes no sense to litigate 


"in two separate forums over what in essence is a unitary 


problem." The appellant should not be told that following 
the dismissal of a criminal charge he must race across the 
street to the District Court for an order protecting him 
from the unlawful release of the arrest record. 

The trial court's order should be reaffirmed. 


II. THE COURTS ARE EMPOWERED TO ISSUE PROTECTIVE 
ORDERS AGAINST THE WRONGFUL USE OF ARREST RECORDS. 


(a) Restricting Dissemination. 

The District Government contends that not even the 
United States District Court would have had the power to 
restrain police officials from distributing the arrest record 


in this case to other agencies, and even to private companies 


=o) — | 
completely unauthorized to have access to the records 
4/ | 
(Government's brief, pp. 20-24). 


This erroneous conclusion is contrary to the Corpora- 
tion Counsel's own earlier opinion on the subject issued on 
January 26, 1954, in response to an inquiry by the Chief of 
Police "as to the legality of the furnishing by the Metro- 


politan Police Department to interested persons of informa- 
5/ 


tion contained in Police Department records." The Cor- 


poration Counsel stated that "The answer turns upon the 

| 
further question of whether such inspection or delivering 
of copies would constitute a violation of the individuals' 


‘right of privacy.' (Opinion, p. 7). The opinion then con- 
| 
cludes that those who are not convicted of charges have a 


right of privacy against the distribution of the record of 
6/ 
arrest (Opinion, pp. 8-9). 
| 


4/ The fact that the Government has issued new directives 
(subsequent to the time Morrow sought relief) prohibiting some 
of these illegal actions does not affect the validity 
of the trial court's earlier order and does not deprive 
Morrow of the right to judicial protection. | Cf. Lankford 
v. Gelston, 364 F.2d 197 (4th Cir. 1966). 


ee Opinion appears in the record as Appendix 2 to the 
acy brief, which in turn appears in the record following 
es 36. 


The Corporation Counsel's subsequent opinion of June 8, 
1956 (contained in the record as Appendix 3 to the Lacy 
brief following GS 36), coming to the contrary conclu- 
sion, was erroneous for the reasons stated in Appellant 
Morrow's main brief, pp. 25-26, note 24. | 


= 50) 

No law'enforcement function is served by the practices 
of distribution in which the Police Department -- in part, 
surreptitiously -- engaged at the time the trial court 
issued the protective order in this case. 4 The cases cited 
in the District's brief deal with the right of police depart- 
ments to maintain arrest records, not to distribute them. 

There should be no question that the courts have the power 

to enjoin police from the wrongful dissemination of a record -- 
the only question should be the circumstances in which it is 
appropriate to exercise that power. Cf. York v. Story, 324 
F.2d 450 ( 9 Cir. 1963), cert. denied, 376 U.S. 939 (1964) 
(Federal court has power under the Civil Rights Act, 42 U.S.C., 
Sec. 1983, to'enjoin policeman from distributing a nude photo- 
graph of plaintiff, a rape victim). 

(b) Ordering destruction. 

The District does cite several cases holding that courts 
cannot order the destruction of an arrest record, primarily 
Herschel v. Dyra, 365 F.2d 17 (7 Cir.), cert. denied, 385 U.S. 
973 (1966), and the Illinois cases on which the 7th Circuit 
relied, including Kolb v. O'Connor, 14 I11. App.2d 81, 142 N.E. 


2d 818 (1957). 


7/ The Police Department's practice of sending arrest records 
on request to a list of 50 privileged private companies 
(see GS 222-228; Defendant's Exhibit 18, GS 599), was 
never publicly disclosed until the hearing in the present 
case (see Appellant Morrow's main brief, p. 20, note 13). 


= sul 5 
These decisions are contrary to the cases|cited in 
Appellant Morrow's main brief (pp. 26-28), including the 
recent federal court decisions of United States iv. McLeod, 


385 F.2d 734 (Sth Cir. 1967) and United States v. Kalish, 


271 F. Supp. 968 (D. Puerto Rico 1967). The reasoning of 


the McLeod and Kalish cases is far sounder than the reason- 
ing of the Kolb and Herschel cases, and should be adopted by 
this Court. As indicated in the Government's quotation from 
the Kolb case (Government brief, p. 22), the reasoning there 
was that the "conjectural" harm which the maintenance of an 
arrest record may inflict on an innocent citizen is out- 
weighed by "the minute possibility that his previously ob- 
tained identification records might help to aporenend him" 
the day before he commits a serious crime. The Hoitermedtece 
appellate Illinois court which rendered the dectaten also 
observes "The innocent person of today, unfortunately, may 
be tomorrow's criminal." 
This reasoning is poor in a system of SOVeEanent and 
justice which presumes that persons should be free and not 
subject to government interference unless there is a substan- 
tial public interest at stake. The "minute possibility" that 
a government measure might in some way help to abive a hypo- 


thetical future crime by "the innocent person of today" is 


| 
no justification for depriving such innocent persons of 


—ine 
important rights. The mere accident of an erroneous arrest 
should not provide the basis for the maintenance of a record 
which can harm the citizen: any person, including those not 
previously arrested may be "tomorrow's criminal". As long as 
the needs of law enforcement have not been deemed sufficient 

to require fingerprinting and keeping records of all persons, 
those who have been the victims of erroneous arrests should 
not be arbitrarily selected out as the ones on whom records 


will be maintained. 


Finally, the harm to the person who is the subject of 
an arrest record is not "conjectural". The very substantial 
economic harm incident to such records has been acknowledged 
and documented by the District Government itself in the 


Duncan report. As against such harm, it is difficult to see 


what law enforcement purpose will be served by the maintenance 


of the record of an unproven charge of having used a curse 
word in a public place. When the District was asked by Judge 
Alexander in the instant case what law enforcement purpose 
would be served by the F.B.I.'s acquisition of the record of 
such an arrest, it was unable to answer (GS 95-97). It is 
submitted that there is no such purpose to be served by either 
the transmittal or the maintenance of such a record. 

In the! McLeod case, supra, the United States Court of 
Appeals for the Fifth Circuit ruled that even the maintenance 


of a record of an arrest on a minor charge was a sufficient 


| 
- 13 - | 


threat to intimidate persons in the exercise of their voting 
rights. Accordingly, and in order to place the victims "in 
| 
the position in which they would have stood had the county 
| 


not acted unlawfully", the Court ordered the records destroyed. 
| 
While Morrow's arrest was not intended to interfere with voting 
rights, he has as much right to protection against the substan- 


tial harm of an unwarranted arrest record as did the plaintiffs 


in the McLeod case. And in United States v. Kalish, supra, it 


was recognized that even the federal government's maintenance 
| 
of an arrest record can constitute an unwarranted sanction 
| 


against an innocent citizen. 


This Court should follow the sound rationale underlying 


these decisions and recognize the power of the trial court to 
| 


order destruction of appellant's arrest record. | 
| 


CONCLUSION 


For the reasons stated herein and in Appellant Morrow's 


main brief, the judgment of the court below should be reversed, 

the order of the trial court restraining dissemination of ap- 

pellant's arrest record should be upheld, and the power of the 
| 


trial court to order destruction of the arrest record should 
| 


be recognized. | 
Respectfully submitted, 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22131 


HARRY T. ALEXANDER, 
Judge of the District of Columbia 
Court of General Sessions, 
Appellant 
v. 
THE DISTRICT OF COLUMBIA, 
Appellee 


ON APPEAL FROM A JUDGMENT AND ORDER OF 
THE DISTRICT OF COLUMBIA COURT OF APPEALS 


BRIEF FOR APPELLANT ALEXANDER 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Does the District of Columbia Court of Appeals (hereinafter 
referred as “the court below”) have jurisdiction to enter, without 
notice or hearing, a “Temporary Restraining Order” enjoining a 
Judge of the District of Columbia Court of General Sessions from 
proceeding with a hearing in progress to determine whether an order 
previously issued by him and not appealed is being properly en- 
forced? 


2. Is a “Temporary Restraining Order”, entered without notice 
or hearing’ by the court below, enjoining a Judge of the District of 
Columbia Court of General Sessions from proceeding with a hearing 
in progress to determine compliance with an order previously entered 
by him and not appealed, valid (1) where the application before the 
court below does not show by affidavit or verified complaint that 
any irreparable injury. loss, or damage will result before the Judge 
could be heard in opposition; and (2) where the “Temporary Re- 
straining Order” does not define the injury and state why it is irre- 
parable and why the order was granted without notice, set a date 
for its expiration, nor provide for a hearing? 


3. Does the court below have jurisdiction to grant a “Tempo- 
rary Restraining Order” or to grant writs of prohibition and man- 


damus upon application by the District of Columbia to prohibit or 
compel action by a Judge of the District of Columbia Court of Gen- 
eral Sessions on the ground that he lacks jurisdiction to act in a 
matter, where the District of Columbia failed to exercise its right of 
appeal? 


4. If the court below has jurisdiction to issue the extraordinary 
writs of mandamus and prohibition against judges of the District of 
Columbia Court of General Sessions, is the case wherein such a judge 
enters an order designed to protect from undesirable collateral con- 
sequences arising from the initiation of the criminal process a crimi- 
nal defendant whose case has been judicially dismissed such a “‘dras- 
tic and extraordinary” case as to make the Government’s right to 
the issuance of the writs “clear and indisputable”? 


This case has not been previously before this Court. 


STATEMENT OF THE CASE 


On September 5, 1967, an information was filed in the District 
of Columbia Court of General Sessions by the Corporation Counsel 
for the District of Columbia in the name of the District of Columbia 
charging one Don Morrow with the offense of disorderly conduct. 
(GS 1)! The matter came on for hearing before Associate Judge 
Harry T. Alexander on September 26, 1967 on defendant’s motion 
to dismiss the information. Judge Alexander, in granting the motion 
to dismiss, stated and caused to be entered on the information the 
following (GS 1): 


Corp. counsel instructed not to disseminate record of 
deft’s arrest on file in Criminal Records Office. 


On October 26, 1967, the above minute entry was amended 
and incorporated in a written order, as follows (GS 2): 


The District of Columbia and all its agencies and of- 
ficials, including the Commissioners of the District of | 
Columbia and their agents, and including the Chief 

of Police of the Metropolitan Police Department of 

the District of Columbia and all his agents, and in- 

cluding every member of the Metropolitan Police De- 
partment of the District of Columbia and their agents, 
are prohibited, effective September 25, 1967, the 
date on which this Order was first directed to such 
persons in the presence of their attorney, the Assist- | 
ant Corporation Counsel of the District of Columbia, | 
from distributing, communicating, transmitting, or 
otherwise making available or providing information 
regarding the record or information of the arrest on 
August 30, 1967 of Mr. Don Morrow, defendant in 


!The record from the District of Columbia Court of General Sessions is 
designated herein by the symbol “GS” and the record from the District! of Co- 
lumbia Court of Appeals is designated by the symbol “R”. 


these proceedings, to any governmental or private 
agency or person including other law enforcement 
agencies or officials until further order of this 
Court. 


On November 30, 1967, the District of Columbia moved Judge 
Alexander to amend the foregoing order 


. . .80 as to be consistent with procedures adopted 
by the Government of the District of Columbia . . . 
(GS 15). 


This motion was denied on January 19, 1968 (GS 1B). 


Thereafter, on December 6, 1967, defendant Morrow filed (1) 
a “Motion for Order to Show Compliance with Court Order Restrict- 
ing Dissemination of Arrest Record” (GS 25), (2) a “Motion for 
Issuance of a Subpoena and Subpoena Duces Tecum” to the police 


official in charge of records to appear and produce certain designated 
records pertaining to the filing, maintenance, distribution and com- 
munication of records of arrest and particularly the arrest record of 
Don Morrow (GS 32), and (3) a “Motion for Court Order to Ex- 
punge Arrest Record” (GS 35). The first and third of these motions 
were set down for hearing on January 30, 1968 and the second 
motion, for the issuance of a subpoena and subpoena duces tecum, 
was granted (GS 1B). 


On January 30, 1968, the District of Columbia filed (1) a 
“Motion to Withdraw Prior Motion Requesting Nunc Pro Tunc 
Amendment of an Order of this Court” (GS 45), (2) a “Motion to 
Quash Subpoena” (GS 51), and (3) a “Motion to Vacate Order of 
Nondisclosure of Defendant’s Arrest Record” (GS 47). These mo- 
tions were denied, and the hearing on defendant Morrow’s motions 
proceeded before Judge Alexander until 10:45 P.M., at which time 
it was recessed until 2:00 P.M. on February 1, 1968. (GS 4-130, 
250). 


Whereupon, on the moming of February 1, 1968, the District 
of Columbia filed in the court below a “Petition for Writ of Man- 
damus and Writ of Prohibition”—mandamus directed to Judge 
Alexander “Requiring him to forthwith vacate his order, entered 
orally on September 25, 1967, and reduced to writing on October 
26, 1967 in the case of District of Columbia v. Morrow, No. D.C. 
12890-67” and prohibition “to restrain in the meantime the said 
Judge Alexander, or any other judge of the District of Columbia 
Court of General Sessions to whom such case may be assigned, from 
any and all further proceedings pursuant to such order, including 
the subpoenaing and interrogation of any member of the Metro- 
politan Police Department of the District of Columbia” (R./1). 


Defendant Morrow on February 1, 1968 filed a “Motion for 
Leave of Party to Proceeding Below to Intervene and to File Oppo- 
sition to Petitions for Mandamus and Prohibition” (R. 13). Which 
motion was granted by the court below on February 2, 1968 (R. 24). 


Meanwhile, the court below, without notice to Judge Alexander 
or an opportunity to be heard, on February 1, 1968 entered a ‘‘Tem- 
porary Restraining Order,” as follows (R. 23): 


Upon consideration of the petition for writ of 
mandamus and writ of prohibition and the motion 
for leave to intervene, it is 


ORDERED that Judge Harry T. Alexander of the 
District of Columbia Court of General Sessions be, 
and he hereby is, restrained, pending final disposition 
by this Court of the said petition, from taking any 
further action or conducting any further hearing in 
any way pertaining to the case of District of Colum- | 
bia v. Morrow, No. D.C. 12890-67, or the Order of 
Judge Alexander of October 26, 1967, relating to 
said case. 


BY THE COURT: 

/s/ 

ANDREW M. HOOD, 
Chief Judge 


On March 12, 1968, counsel for Judge Alexander was notified 
by the clerk of the court below of that court’s desire to have a re- 
sponse filed on or before March 25, 1968, and, on April 1, 1968 
after a duly granted extension, the appellant herein filed a “Motion 
to Dissolve Temporary Restraining Order” and a “Memorandum In 
Support of Motion to Dissolve Temporary Restraining Order and In 
Opposition to Petition for Writ of Mandamus and for Writ of Prohi- 
bition” (R! 34). “Opposition of Petitioner [the District of Columbia] 
to Respondent’s Motion to Dissolve Temporary Restraining Order” 
was filed on April 17, 1968 (R. 86). 


The case was argued before the court below on May 2, 1968 
by counsel for Judge Alexander, the District of Columbia, and de- 
fendant Don Morrow, and, on July 8, 1968, the court below entered 
an order providing in pertinent part (R. 92): 


We rule that Respondent [Judge Alexander] lacked 
jurisdiction to issue the order of October 26, 1967, 
purporting to be effective nunc pro tunc as of Sep- 
tember 25, 1967, and consequently lacked jurisdic- 
tion to proceed in aid of enforcement of that order, 
and that Respondent’s action in respect thereto con- 
stituted a plain usurpation of power. Wherefore it is 
ordered: 


That Respondent vacate his order dated October 
26, 1967, and take no further steps to enforce said 
order. 


Petitions for Allowance of Appeal From a Judgment of the 
District of Columbia Court of Appeals were filed in this Court in 
this case, No. 22,131 herein, by Judge Alexander and by the de- 
fendant Don Morrow in No. 22,126 herein, on July 18, 1968. 
On August 27, 1968, this Court ordered this case, No. 22,131, con- 
solidated for all purposes with that of Don Morrow v. District of 
Columbia, No. 22,126. After presentation of briefs by the peti- 


tioners and a consolidated brief by the respondent, this Court, on 
October 3, 1968, granted the Petitions for Allowance of Appeal. 


SUMMARY OF THE ARGUMENT 


The court below, in issuing an ex parte “Temporary Restraining 
Order” for which no application and no claim of irreparable injury 
loss, or damage was submitted, and which did not define the injury 
and describe its irreparable nature, nor expire within ten days, nor 
set down a specific date for hearing upon the granting of a /prelimi- 
nary injunction and/or dissolution of the temporary restraining 
order, acted beyond its jurisdiction and contrary to the statutes and 
rules in this jurisdiction applicable to the ex parte issuance 'of tem- 
porary restraining orders. Further the court below had no jurisdic- 
tion to issue writs of mandamus and prohibition, and, if such juris- 
diction does exist, these writs were beyond its jurisdiction in the in- 
stant case because they were not “in aid of its appellate jurisdic- 
tion.” Finally, if the issuance of these writs was within the jurisdic- 
tion of the court below, the court should have refused to issue the 
writs because the case was not so “drastic and extraordinary” as to 
make the Government’s right to their issuance “clear and indisputa- 
ble.” 


ARGUMENT 


THE DISTRICT OF COLUMBIA COURT OF APPEALS HAS 
NEITHER JURISDICTION NOR POWER TO ISSUE A TEM- 
PORARY RESTRAINING ORDER; BUT, ASSUMING ARGU- 
ENDO \T HAS SUCH JURISDICTION OR POWER, THE 
ORDER WAS IMPROPERLY ISSUED IN THE INSTANT 
CASE 


It is desired that the Court, for the purpose of this Argument, 
read the following documents in the record, or filed in this Court: 
(1)! “Petition for Writ of Mandamus and Writ of Pro- 
hibition” (R. 1) 
(2) “Temporary Restraining Order” (R. 23) 


(3) “Brief for Respondent in Opposition to Petitions 
for Allowance of An Appeal from the District of Co- 
lumbia Court of Appeals,” filed in this Court on Sep- 
tember 3, 1968. 


The provision of the statute creating the District of Columbia 
Court of Appeals delineating its jurisdiction (D.C. Code 1967, Sec. 
11-741), confers no general nor limited equity jurisdiction. The 
Rules of the District of Columbia Court of Appeals neither assume 
such power or jurisdiction nor prescribe a procedure for its exer- 
cise. 


It is beyond question that a court issuing a temporary restrain- 
ing order must conform to the applicable statutes and rules because, 
as the Second Circuit said in scrutinizing a temporary restraining 
order issued by a United States District Court, “. . . the remedy is 
so drastic'and may have such adverse consequences that the au- 
thority to! issue temporary restraining orders is carefully hedged in 


| 
Rule 65(b) by protective provisions.” Pan American World Air- 
ways, Inc. v. Flight Engineers International Association, PAA Chap- 
ter, AFL-CIO, 306 F.2d 840, 843 (1962). In the instant case, the 
court below with neither statutory authority nor protective proce- 
dural rule has presumed to issue a temporary restraining order and 
examination of its action in the light of Rule 65(b) FRCP clearly 
demonstrates why this Court, in the exercise of its supervisory au- 
thority, should invalidate the action by the court below. 


The application for the ex parte temporary restraining iorder— 
if the ‘Petition for Writs of Mandamus and Prohibition” (R, 1) may 
be considered such application—does not show by affidavit pr veri- 
fied complaint that any irreparable injury, loss, or damage} would 
result before Judge Alexander could be heard in opposition. To the 
contrary, the District of Columbia in its “Opposition to Petitions for 
Allowance of an Appeal from District of Columbia Court of Ap- 
peals,” filed in this Court on September 3, 1968, admits at page 3 
that the order entered by Judge Alexander, which is the object of 
the petition for mandamus and prohibition is “substantially the 
same relief” as was effected on January 29, 1968 by the report and 
recommendations of the District’s own “Committee to Investigate 
the Effect of Police Records on Employment Opportunities in the 
District of Columbia.” 


In further nonconformance with the protective provisions of 
Rule 65(b) FRCP, the “Temporary Restraining Order” issued herein 
by the court below (R. 1), does not: define the injury and say why 
it is irreparable and why the order was granted without notice; set a 
date for its expiration; or set down a specific date for a hearing 
upon the granting of a preliminary injunction and/or dissolution of 
the temporary restraining order. 


In short, the court below purported to issue a “Temporary Re- 
straining Order” without authority, without a proper application, 
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and without conformance to any of the usual and necessary sub- 
stantive procedural requirements. 


Il. 


THE DISTRICT OF COLUMBIA COURT OF APPEALS DID 
NOT HAVE POWER TO GRANT THE EXTRAORDINARY 
WRITS OF PROHIBITION AND MANDAMUS IN THE IN- 
STANT CASE 


There are two cases in this jurisdiction, both decided by the 
court below and not further reviewed, which purport to deal with 
this important issue. In Mike’s Mfg. Co. v. Zimzoris, 66 A.2d 414, 
415 (1949), Associate (now Chief) Judge Hood of the court below, 
wrote for a unanimous court: 


This next question is the power of this Court to 
issue a writ of prohibition or any of the extraordi- 
nary writs. The Act creating the court does not ex- 
pressly give such power, but we think this Court 
being expressly authorized to hear and determine ap- 
peals and to regulate all matters relating to such ap- 
peals, has implied or inherent power to issue extra- 
ordinary writs in aid of its appellate jurisdiction. 
People ex rel. Earle v. Circuit Court of Cook County, 
169 Ill. 201, 48 N.E.717; State ex rel. Gillette v. Ni- 
black, 222 Ind. 290, 53 N.E.2d 542. [Emphasis 
added]. 


Thereafter, in United States v. Kronheim, 80 A.2d 280, 281 
(1951), the court below reaffirmed its self-determined authority to 
issue the extraordinary writ of mandamus and held that such au- 
thority “extends to cases within its appellate jurisdiction although no 
appeal has been perfected,” citing Mike's Mfg. Co. v. Zimzoris, supra. 


1] 


In both of the above-cited cases the primary issue, as here, was 
whether a judge of the trial court acted in excesss of his jurisdiction— 
in Mike’s Mfg. Co. v. Zimzoris, by ordering a jury trial in a| criminal 
prosecution for engaging in certain of the healing arts without a 
license, and in United States v. Kronheim, by granting a motion to 
vacate a judgment more than three months after the judgment was 
taken (D.C. Court of General Sessions Rule 60(b)). In both of these 
cases, the court below has determined it had jurisdiction to issue 
the extraordinary writs of mandamus and prohibition against acts 
by the trial court in excess of its jurisdiction. However, that deter- 
mination has not been reviewed and confirmed by this Court, nor 
by the United States Supreme Court. 


However, both of those cases are distinguishable from the in- 
stant case and the distinction is one which raises grave doubts as to 
whether the holding of the court below in United States v.| Kron- 
heim, supra at 281, that 


| 
This court has authority to issue the extraordinary 
writ of mandamus in aid of its appellate jurisdiction 
and such authority extends to cases within its appel- 
late jurisdiction although no appeal has been per- | 
fected. [Emphasis added] 


is applicable to the instant case. | 
The “appellate jurisdiction” of the court below obviously must 
refer to that jurisdiction which the court below has pursuant to 
D.C. Code (1967), Sec. 11-741, as qualified and circumscribed by 
the rules of the court below and particularly Rule 27(b), which pro- 
vides that “Notice of appeal in criminal cases shall be filed! with the 
clerk of the trial court within 10 days from the date of entry of the 
judgment or order appealed from.” This notice of appeal is jurisdic- 
tional and cannot be extended by trial or appellate court. ‘Corbett 
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v. Urciolo, 54 A.2d 577 (1947); Brooks v. Trigg, 51 A.2d 302 
(1947): and in Wade v. Union Storage and Transfer Co., 58 A.2d 
493 (1948), where, as here, a motion to strike or vacate judgment, 
was filed long after expiration of time for appeal from judgment, the 
court below held that such motion must be considered as unseason- 
ably filed and treated as a collateral attack upon the judgment. See 
also Slaughter v. District of Columbia, 58 A.2d 309 (1948), 60 A.2d 
700, remanded on other grounds, 172 F.2d 281, 84 U.S.App.D.C. 
232. certiorari denied 338 U.S. 874, 70 S.Ct. 135, 94 L.Ed. 115, re- 
hearing denied 338 U.S. 901, 70 S.Ct. 245, 94 L.Ed. 200. 


If. as the Government contends, there is substantial doubt as to 
whether it could have appealed the trial court’s order an argument 
not conceded by the appellant, this should not make the extraordi- 
nary writs any more available. The Supreme Court, only last term, in 
Will v. United States, 389 U.S. 90 (1967), said in vacating a writ of 


mandamus issued by the Seventh Circuit (page 97, footnote 5): 


The Government argues that it is unseemly to force 
it to defy the court in order to seek review of its 
order, and doubly so because it may secure review 
with certainty only if the United States Attorney is 
cited for contempt ... But this misses the mark. 
Congress clearly contemplated when it placed dras- 
tic limits upon the Government’s right of review in 
criminal cases that it would be completely unable to 
secure review of some orders having a substantial ef- 
fect on its ability to secure criminal convictions. This 
Court cannot and will not grant the Government a 
right of review which Congress has chosen to with- 
hold.'.. . We may assume for purposes of this de- 
cision that there may be no other way for the Gov- 
ernment to seek review of individual orders : . .” 
(citations omitted). 
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Thus, it is submitted that in the instant case, unlike Mike’s Mfg. 
Co. v. Zimzoris and United States v. Kronheim in which the *‘appel- 
late jurisdiction” of the court below existed but appeals had not 
been “perfected”, by the Government’s failure to act within the pre- 
scribed time, the court below no longer had any “appellate jurisdic- 
tion” in the premises “‘in aid” of which the extraordinary writs of 
prohibition and mandamus could have been issued. 


Il. | 
CONCEDING ARGUENDO THAT THE DISTRICT OF CO-| 
LUMBIA COURT OF APPEALS HAS POWER TO ISSUE THE 
EXTRAORDINARY WRITS OF PROHIBITION AND MAN-; 
DAMUS, THE EXERCISE OF SUCH POWER WAS INAP-| 
PROPRIATE IN THE INSTANT CASE | 


| 
For the purpose of this Argument, it is desired that the/Court 


read: (1) the “Petition for Writ of Mandamus and Writ of Prohibi- 
tion,” herein (R. 1); (2) the Opinion Below (R. 92); and (3) the 
District of Columbia’s ““Motion to Amend, Nunc Pro Tunc, Order 

of Nondisclosure of Defendant’s Arrest Record” (GS 15). 


If, as the court below insists, it has power to issue the extra- 
ordinary writs “in aid of its appellate jurisdiction,” and if that power 
extended to the instant case, although no “appellate jurisdiction” 
remained, it is urged that this was a proper case for the court below 


to refuse to exercise its power to issue the writs. | 


As was said earlier, neither this Court nor the Supreme Court 
has reviewed or confirmed the power assumed and asserted by the 
court below to issue the extraordinary writs. However, the Su- 
preme Court in Ex Parte Fahey, 332 U.S. 258 (1947), has consid- 
ered the use of these writs in the circumstances of the instant case 
and, at pages 259-260, has set forth precautionary principles! which 
should be applied: 
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Mandamus, prohibition and injunction against judges 
are drastic and extraordinary remedies. We do not 
doubt power in a proper case to issue such writs. But 
they ‘have the unfortunate consequence of making the 
judge a litigant, obliged to obtain personal counsel or 
to leave his defense to one of the litigants before him. 
These remedies should be resorted to only where ap- 
peal is a clearly inadequate remedy. We are unwill- 
ing to utilize them as substitutes for appeals. As ex- 
traordinary remedies, they are reserved for really ex- 
traordinary causes. [Emphasis added] 


In the more recent case of Will v. United States, supra, the Su- 
preme Court in vacating a writ of mandamus granted by the Seventh 
Circuit upon the Government’s application to compel a District 
Judge to vacate part of an order he had entered, noted that “this 
Court has never approved the use of the writ to review an inter- 


locutory procedural order in a criminal case which did not have the 
effect of a dismissal.” 389 U.S. at 98. 


The court below has itself said that “mandamus against a trial 
judge is an extraordinary remedy to be used in extraordinary and 
rare cases.” United States v. Kronhein, supra, at page 282, and 
concluded in that case that the circumstances there presented, not- 
withstanding the challenged ruling could not be reviewed in the regu- 
lar course of appeal, were “not so exceptional as to call for the is- 
suance of the writ of mandamus... .” Ibid. Thus it is clear that the 
writ should! be unavailable unless the “right to issuance of the writ is 
‘clear and indisputable.” Bankers Life and Casualty Co. v. Holland, 
346 U.S. 379, 384 (1953); United States v. Duell, 172 US. 576, 
582 (1899). 


In this case the District of Columbia could have appealed the 
challenged order and, in the memorandum in support of its 
“Motion to Amend Nunc Pro Nunc, . . .” said order (G.S. 15), 
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| 
apparently conceded the validity of the order and the trial court’ s 
jurisdiction to issue it. Moreover, there presently are pending before 
Judge Alexander for decision and opinion two other cases involving 
the same issue as is here raised on the merits—the power of a judge 
of the District of Columbia Court of General Sessions to restrict dis- 
semination or order expunction of the arrest record of a criminal 
defendant within the court’s jurisdiction (District of Columbia v. 
Lacy, Crim. No. D.C. 34921-66; and District of Columbia v. Lucas, 
Crim. No. D.C. 7862-_). In these cases Judge Alexander voluntar- 
ily, in deference to the court below and the pendency of the instant 
case, has withheld his rulings. In one or both of these cases the Dis- 
trict can take timely appeals, obviating the confrontation between 
the court below and the jurisdictional and other collateral issues here 
raised and providing a means for determination of the merits of the 
controversy through the orderly process of appeal, See: Jn the Mat- 
ter of Orman W. Ketcham, Nos. 2704 and 2705 Original (June 26, 
1964), in which the court below entered an order which said, in per- 
tinent a | 
. petitions for writs of prohibition and writs of ont 
Games ... derived for the reason that there are ade- | 


quate remedies by way of appeal. In re McDonald, | 
153 A.2d 651.” | 


Moreover, it is urged that as a matter of policy in the admini- 
stration of justice in this jurisdiction, for which the court below 
bears a responsibility, litigants—including, particularly the Govern- 
ment—should not be allowed or encouraged to by-pass the normal 
and orderly process of appeal by mounting collateral and unseason- 
able attacks on judgments and orders of the trial court through easy 
invocation in the court below of the extraordinary writs of manda- 
mus and prohibition. Not only does this procedure lead the court 
below to act, as it did in this case, upon inadequate or no record, 
briefs, or argument; but it also leads to a demeaning personal con- 
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frontation between the court below and the judges of the trial court 
who, even if their challenged actions are erroneous, are acting in a 
judicial and not ministerial or personal capacity which must be 
treated with the dignity and respect implicit in the appellate process. 
The Supreme Court in Will v. United States, supra, at page 98 (foot- 
note 6), declared the care with which a court must proceed in the 
issuance of peremptory writs: 


Courts faced with petitions for the peremptory writs 
must be careful lest they suffer themselves to be mis- 
led by labels such as “abuse of discretion” and “want 
of power” into interlocutory review of nonappealable 
orders on the mere ground that they may be erron- 
eous. “Certainly Congress knew that some interloc- 
utory orders might be erroneous when it chose to 
make them nonreviewable” De Beers Consol. Mines, 
Ltd. v. United States, 325 U.S. 212, 223, 225 (1945) 
(dissenting opinion of Mr. Justice Douglas). 


Finally, although Judge Alexander in this brief does not attempt 
to join issue with the District of Columbia on the issue of his juris- 
diction to enter the challenged order of October 26, 1967, reference 
is made to United States v. McLeod, 385 F.2d 734, 749-750 (Sth 
Cir., October 16, 1967) and United States v. Kalish, 271 F. Supp. 
968, 970 (D.C. Puerto Rico, August 28, 1968) which clearly indi- 
cate support for the challenged order in this case—a fact cited here 
only to dissipate any notion that Judge Alexander’s action was so 
clearly in excess of his jurisdiction as to warrant no reasoned consid- 
eration. In addition, this appellant joins and adopts by reference 
appellant Morrow’s arguments in support of the trial court’s juris- 
diction. 
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CONCLUSION 


It is respectfully submitted upon the foregoing that the ex parte 
“Temporary Restraining Order’ and the writs of mandamus and pro- 
hibition were erroneously issued by the court below, and that, 


Accordingly, the judgment and orders of the court below herein 
should be vacated and set aside. 


Respectfully submitted, 
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